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PUBLISHED UNDER AUTHORITY OF IOWA CODE SECTIONS 2B.5 AND 17A.6

PREFACE

The lowa Administrative Bulletin is published biweekly in pamphlet form pursuant to lowa Code chapters 2B and 17A and
contains Notices of Intended Action on rules, Filed and Filed Emergency rules by state agencies.

It aso contains Proclamations and Executive Orders of the Governor which are general and permanent in nature; Economic
Impact Statements to proposed rules and filed emergency rules; Objections filed by Administrative Rules Review Committee,
Governor or the Attorney General; and Delay by the Committee of the effective date of filed rules; Regulatory Flexibility Analy-
ses and Agenda for monthly Administrative Rules Review Committee meetings. Other “materials deemed fitting and proper
by the Administrative Rules Review Committee” include summaries of Public Hearings, Attorney General Opinions and Su-
preme Court Decisions.

The Bulletin may also contain Public Funds Interest Rates [12C.6]; Workers' Compensation Rate Filings [515A.6(7)];
Usury [535.2(3)“a’]; Agricultural Credit Corporation Maximum Loan Rates [535.12]; and Regional Banking—Notice of Ap-
plication and Hearing [524.1905(2)].

PLEASE NOTE: Italicsindicate new material added to existing rules; strike through-letters indicate deleted material .

Subscriptionsand Distribution .......................... Telephone: (515)281-3568
Fax: (515)281-8027
KATHLEEN K. BATES, Administrative Code Editor Telephone: (515)281-3355
STEPHANIE A. HOFF, Assistant Editor (515)281-8157
Fax: (515)281-4424

SUBSCRIPTION INFORMATION

lowa Administrative Bulletin

The lowa Administrative Bulletin is sold as a separate publication and may be purchased by subscription or single copy.
All subscriptions will expire on June 30 of each year. Subscriptions must be paid in advance and are prorated quarterly.

July 1, 2003, to June 30, 2004 $300
October 1, 2003, to June 30, 2004 $225
January 1, 2004, to June 30, 2004 $150
April 1, 2004, to June 30, 2004 $ 75

Single copies may be purchased for $22.
lowa Administrative Code

The lowa Administrative Code and Supplements are sold in compl ete sets by subscription. Supplement (replacement pages)
subscriptions must be for the complete year and will expire on June 30 of each year.
Prices for the lowa Administrative Code and its Supplements are as follows:

lowa Administrative Code - $1,350

(Price includes complete set of rules and index, plus a one-year subscription to the Code Supplement and the lowa Adminis-
trative Bulletin. Additiona or replacement binders may be purchased for $14.)

lowa Administrative Code Supplement - $475

(Subscription expires June 30, 2004)
All checks should be made payable to the Treasurer, State of lowa. Send all inquiries and subscription orders to:

Attn: Stephanie Cox

L egidlative Services Agency
Capitol Building
DesMoines, | A 50319
Telephone: (515)281-3568



IAB 1/7/04

MANAGEMENT DEPARTMENT[541]
Filed Emergency After Notice, Local
government innovation fund committee,
ch15 ARC3069B ..........ccvviiann... 1188

NATURAL RESOURCE COMMISSION[571]
NATURAL RESOURCES DEPARTMENT[561]“ umbrella’

Notice, Boat motor regulations—Middle River
State Park Lakes, Warren County, 45.4(2)
ARC3093B .....cooi i et 1181
Filed, Resource enhancement and protection
program—public communications, 33.5(1),
33.22, 33.30(4), 33.40(5), 33.50
ARC3091B ...t 1200

PROFESSIONAL LICENSURE DIVISION[645]
PUBLIC HEALTH DEPARTMENT[641] umbrella’

Filed, Marital and family therapists and
mental health counselors, 30.4, 30.6,
31.5, 31.10, 31.13to 31.15, ch 33, 34.1
ARC3070B ... ..ot 1201

PUBLIC HEARINGS
Summarized list ......... ... . 1162

CITATION of Administrative Rules

CONTENTS 1159

SECRETARY OF STATE[72]]
Notice, Help America Vote Act—election
emergency situations, 21.1(12) ARC 3067B ... 1181
Notice, Local sales and services tax elections—
uniform structure for sources of ballot
language, 21.803 ARC3068B .............. 1182

TRANSPORTATION DEPARTMENT[761]
Filed, Update and clarification of rules,
amendments to chs 700, 710, 715, 716,

720 ARC3097B ... 1202
Filed, General aviation hangar revolving
loan fund, rescind ch 718 ARC 3096B ......... 1203

UTILITIESDIVISION[199]
COMMERCE DEPARTMENT[181]* umbrella’

Filed Emergency, Crossing of railroad
rights-of-way—insurance provisions,
42.1,42.9(3), 42.9(4), 42.9(7)
ARC3071B ... 1189

The lowa Administrative Code shall be cited as (agency identification number) IAC
(chapter, rule, subrule, lettered paragraph, or numbered subparagraph).

441 1AC 79

441 1AC 79.1(249A)
441 1AC 79.1(1)
441 1AC 79.1(1)"a"

441 1AC 79.1(1)"a" (1)

(Chapter)
(Rule)
(Subrule)
(Paragraph)

(Subparagraph)

The lowa Administrative Bulletin shall be cited as |AB (volume), (number), (publication

date), (page number), (ARC number).

IAB Vol. X1I, No. 23 (5/16/90) p. 2050, ARC 872A



1160 IAB 1/7/04

Schedule for Rule Making

2004
FIRST
HEARING POSSIBLE FIRST POSSIBLE
NOTICE NOTICE OR ADOPTION ADOPTED ADOPTED POSSIBLE = EXPIRATION

SUBMISSION PUB. COMMENTS DATE FILING PUB. EFFECTIVE  OF NOTICE

DEADLINE DATE 20 DAYS 35 DAYS DEADLINE DATE DATE 180 DAYS
Jan.2 04 Jan.21 '04 Feb.10 '04 Feb. 25 '04 Feb.27 04 Mar. 17 '04 Apr.21 '04 July19 '04
Jan. 16 Feb. 4 Feb. 24 Mar. 10 Mar. 12 Mar. 31 May 5 Aug. 2
Jan. 30 Feb. 18 Mar. 9 Mar. 24 Mar. 26 Apr. 14 May 19 Aug. 16
Feb. 13 Mar. 3 Mar. 23 Apr. 7 Apr. 9 Apr. 28 June 2 Aug. 30
Feb. 27 Mar. 17 Apr. 6 Apr. 21 Apr. 23 May 12 June 16 Sept. 13
Mar. 12 Mar. 31 Apr. 20 May 5 May 7 May 26 June 30 Sept. 27
Mar. 26 Apr. 14 May 4 May 19 May 21 June 9 July 14 Oct. 11
Apr. 9 Apr. 28 May 18 June 2 June 4 June 23 July 28 Oct. 25
Apr. 23 May 12 June 1 June 16 June 18 July 7 Aug. 11 Nov. 8
May 7 May 26 June 15 June 30 July 2 July 21 Aug. 25 Nov. 22
May 21 June 9 June 29 July 14 July 16 Aug. 4 Sept. 8 Dec. 6
June 4 June 23 July 13 July 28 July 30 Aug. 18 Sept. 22 Dec. 20
June 18 Jduly 7 July 27 Aug. 11 Aug. 13 Sept. 1 Oct. 6 Jan.3 05
Jduly 2 July 21 Aug. 10 Aug. 25 Aug. 27 Sept. 15 Oct. 20 Jan. 17 05
July 16 Aug. 4 Aug. 24 Sept. 8 Sept. 10 Sept. 29 Nov. 3 Jan. 31 '05
July 30 Aug. 18 Sept. 7 Sept. 22 Sept. 24 Oct. 13 Nov. 17 Feb. 14 '05
Aug. 13 Sept. 1 Sept. 21 Oct. 6 Oct. 8 Oct. 27 Dec. 1 Feb.28 '05
Aug. 27 Sept. 15 Oct. 5 Oct. 20 Oct. 22 Nov. 10 Dec. 15 Mar. 14 '05
Sept. 10 Sept. 29 Oct. 19 Nov. 3 Nov. 5 Nov. 24 Dec. 29 Mar. 28 '05
Sept. 24 Oct. 13 Nov. 2 Nov. 17 ***Nov. 17***  Dec. 8 Jan.12 '05 Apr.11 '05
Oct. 8 Oct. 27 Nov. 16 Dec. 1 Dec. 3 Dec. 22 Jan.26 '05 Apr.25 '05
Oct. 22 Nov. 10 Nov. 30 Dec. 15 ***Dec. 15*** Jan.5 '05 Feb.9 '05 May9 '05
Nov. 5 Nov. 24 Dec. 14 Dec. 29 Dec. 31 Jan.19 '05 Feb.23 '05 May23 '05
***Nov. 17***  Dec. 8 Dec. 28 Jan.12 '05 Jan.14 '05 Feb.2 ’'05 Ma.9 '05 June6 '05
Dec. 3 Dec. 22 Jan.11 '05 Jan.26 '05 Jan.28 '05 Feb.16 '05 Mar.23 '05 June20 '05
***Dec. 15*** Jan.5 05 Jan.25 '05 Feb.9 '05 Feb.11 '05 Ma.2 ‘05 Apr.6 ‘05 ‘Juy4 05
Dec. 31 Jan.19 '05 Feb.8 '05 Feb.23 '05 Feb.25 '05 Mar.16 '05 Apr.20 '05 July18 '05

PRINTING SCHEDULE FOR IAB

ISSUE NUMBER SUBMISSION DEADLINE |SSUE DATE
16 Friday, January 16, 2004 February 4, 2004
17 Friday, January 30, 2004 February 18, 2004
18 Friday, February 13, 2004 March 3, 2004
PLEASE NOTE:

Ruleswill not be accepted after 12 0’ clock noon on the Friday filing deadline days unless prior approval has been received
from the Administrative Rules Coordinator’s office.
If the filing deadline falls on alegal holiday, submissions made on the following Monday will be accepted.

***Note change of filing deadline***
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PUBLICATION PROCEDURES

TO: Administrative Rules Coordinators and Text Processors of State Agencies
FROM: Kathleen K. Bates, lowa Administrative Code Editor
SUBJECT: Publication of Rulesin lowa Administrative Bulletin

The Administrative Code Division uses QuickSilver XML Publisher, version 1.5.3, to publish the
lowa Administrative Bulletin and can import documents directly from most other word processing sys-
tems, including Microsoft Word, Word for Windows (Word 7 or earlier), and WordPerfect.

1. Tofacilitate the publication of rule-making documents, we request that you send your docu-
ment(s) as an attachment(s) to an E-mail message, addressed to both of the following:

bruce.carr@legis.state.ia.us and
kathl een.bates@l egis.state.ia.us

2. Alternatively, you may send a PC-compatible diskette of the rule making. Please indicate on
each diskette the following information: agency name, file name, format used for exporting, and chapter(s)
amended. Diskettes may be delivered to the Administrative Code Division, Third Floor West, Ola Babcock
Miller Building, or included with the documents submitted to the Governor’'s Administrative Rules
Coordinator.

Please note that changes made prior to publication of the rule-making documents are reflected on the
hard copy returned to agencies, but not on the diskettes; diskettes are returned unchanged.

Your cooperation helps us print the Bulletin more quickly and cost-effectively than was previoudly
possible and is greatly appreciated.

IOWA ADMINISTRATIVE RULES and IOWA COURT RULES on CD-ROM
2003 SUMMER EDITION

Containing:  lowa Administrative Code (updated through June 2003)
lowa Administrative Bulletins (January 2003 through June 2003)
lowa Court Rules (updated through July 2003)

For free brochures and order forms contact:

Legidative Services Agency

Attn: Ms. Stephanie Cox

State Capitol

Des Moines, lowa 50319

Telephone: (515)281-3566 Fax: (515)281-8027
|sbinfo@staff.legis.state.ia.us
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To All Agencies:

PUBLIC HEARINGS

IAB 1/7/04

The Administrative Rules Review Committee voted to request that Agencies comply with lowa Code section 17A.4(1)“b” by
allowing the opportunity for oral presentation (hearing) to be held at |east twenty days after publication of Notice in the lowa

Administrative Bulletin.
AGENCY

HEARING LOCATION

ECONOMIC DEVELOPMENT, IOWA DEPARTMENT OF[261]

Community development block grants, First Floor Northwest Conference Rm.

23.2, 23.4(4), 23.7(1)
IAB 12/24/03 ARC 3033B
(See dlso ARC 3031B)

CEBA—wage threshold requirements,
53.6(1)
IAB 12/24/03 ARC 3032B
(See dlso ARC 3030B)

Enterprise zones,
59.8
IAB 12/24/03 ARC 3035B

L oan and credit guarantee program,
ch 69
IAB 12/24/03 ARC 3034B

200 E. Grand Ave.
Des Moines, lowa

Second Floor Northwest Conference
Room

200 E. Grand Ave.

Des Moines, lowa

First Floor Northwest Conference Rm.

200 E. Grand Ave.
Des Moines, lowa

Main/ICN Conference Room
200 E. Grand Ave.
Des Moines, lowa

EDUCATIONAL EXAMINERS BOARD[282]

Code of professional conduct
and ethics, rescind chs 12, 13;
adopt ch 25
IAB 1/7/04 ARC 3089B

Code of rights and responsibilities,
adopt ch 26
IAB 1/7/04 ARC 3090B

EDUCATION DEPARTMENT([281]

Teacher quality—professional
development, 83.6
IAB 12/10/03 ARC 2999B
(ICN Network)

Room 3 North

Third Floor

Grimes State Office Bldg.
Des Moines, lowa

Room 3 North

Third Floor

Grimes State Office Bldg.
Des Moines, lowa

Second Floor
Grimes State Office Bldg.
Des Moines, lowa

NIACC
500 College Dr.
Mason City, lowa

Grant Wood AEA
4401 Sixth St. SW
Cedar Rapids, lowa

Southern Prairie AEA
2814 N. Court St.
Ottumwa, lowa

Great River AEA
3601 West Avenue Rd.
Burlington, lowa

DATE AND TIME OF HEARING

January 13, 2004
1:30 p.m.

January 13, 2004
2p.m.

January 13, 2004
2:30 p.m.

January 16, 2004
3to4p.m.

February 24, 2004
1p.m.

February 24, 2004
2p.m.

January 7, 2004
1to3p.m.

January 7, 2004
lto3p.m.

January 7, 2004
1to3p.m.

January 7, 2004
lto3p.m.

January 7, 2004
lto3p.m.
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PUBLIC HEARINGS

EDUCATION DEPARTMENT[281] (Cont d)

(ICN Network)

Keystone AEA
2310 Chaney Rd.
Dubuque, lowa

lowa Central Community College
916 N. Russell
Storm Lake, lowa

Atlantic Middle School
1100 Linn St.
Atlantic, lowa

ELDER AFFAIRS DEPARTMENT([321]

Adult day services programs,
rescind chs 22 to 24, adopt ch 24
IAB 12/10/03 ARC 3002B
(ICN Network)

Assisted living programs,
ch 25
IAB 12/10/03 ARC 3001B
(ICN Network)

Third Floor Conference Room
Wallace State Office Building
Des Moines, lowa

Room 550
411 Third Street SE
Cedar Rapids, lowa

Room 211

Southwestern lowa Comm. College
1501 West Townline Road

Creston, lowa

Fourth Floor

Trospar-Hoyt County Service Bldg.
822 Douglas St.

Sioux City, lowa

* Note change of address

Third Floor Conference Room
Wallace State Office Building
Des Moines, lowa

Room 550
411 Third Street SE
Cedar Rapids, lowa

Room 211

Southwestern lowa Comm. College
1501 West Townline Road

Creston, lowa

Fourth Floor

Trospar-Hoyt County Service Bldg.
822 Douglas St.

Sioux City, lowa

* Note change of address

1163

January 7, 2004
lto3p.m.

January 7, 2004
lto3p.m.

January 7, 2004
lto3p.m.

January 7, 2004
9to 11l am.

January 7, 2004
9to 11 am.

January 7, 2004
9to 1l am.

January 7, 2004 *
9to 11l am.

January 7, 2004
9tol1lam.

January 7, 2004
9tol1lam.

January 7, 2004
9tollam.

January 7, 2004 *
9tollam.
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PUBLIC HEARINGS

ELDER AFFAIRSDEPARTMENT([321] (Cont'd)

(ICN Network)

Monitoring, civil penalties,
complaints and investigation
for adult day services and assisted
living programs; fees; elder group
homes, chs 26, 27, 29
IAB 12/10/03 ARC 3000B
(ICN Network)

Third Floor Conference Room
Wallace State Office Building
Des Moines, lowa

Room 550
411 Third Street SE
Cedar Rapids, lowa

Room 211

Southwestern lowa Comm. College
1501 West Townline Road

Creston, lowa

Fourth Floor

Trospar-Hoyt County Service Bldg.
822 Douglas St.

Sioux City, lowa

* Note change of address

ENVIRONMENTAL PROTECTION COMMISSION[567]

Animal feeding operations—health
effects value and health effects
standard for hydrogen sulfide,
20.2, adopt ch 32
IAB 1/7/04 ARC 3092B

Emission guidelines and compliance
schedules for commercial and
industrial solid waste incineration
units, 23.1(5)

IAB 12/10/03 ARC 3005B

Gateway North Center
1900 N. Grand Ave.
Spencer, lowa

lowa Western Community College
906 Sunnyside Ln.
Atlantic, lowa

Public Library
225 Second St. SE
Mason City, lowa

Public Library
321 Main St.
Davenport, lowa

Public Library
3520 86th St.
Urbandale, lowa

Musser Public Library
304 lowa Ave.
Muscatine, lowa

IAB 1/7/04

January 7, 2004
9tol1lam.

January 7, 2004
9tollam.

January 7, 2004
9tollam.

January 7, 2004 *
9tollam.

February 17, 2004
7 p.m.

February 25, 2004
7 p.m.

March 3, 2004
6 p.m.

March 8, 2004
6:30 p.m.

March 11, 2004
7 p.m.

January 16, 2004
1p.m.
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PUBLIC HEARINGS

INSPECTIONS AND APPEALS DEPARTMENT[481]

Identification of long-term care

facility residents’ eligibility for

veterans benefits,
58.12(1), 64.6, 65.10
IAB 1/7/04 ARC 3081B

Conference Room 319
Lucas State Office Bldg.
Des Moines, lowa

MEDICAL EXAMINERS BOARDI[653]

Licensure of acupuncturists,
17.4(2), 17.5(3), 17.7, 17.8(1)
IAB 12/24/03 ARC 3043B

Suite C
400 SW Eighth St.
Des Moines, lowa

NATURAL RESOURCE COMMISSION[571]
Boat motor regulations—Middle River  Fourth Floor West Conference Room

State Park Lakes, 45.4(2)
IAB 1/7/04 ARC 3093B

Wallace State Office Bldg.
Des Moines, lowa

PUBLIC SAFETY DEPARTMENT([661]

Fire safety standards for adult
day services programs,
5.5(2), 5.500, 5.510
IAB 12/10/03 ARC 2983B
(ICN Network)

Fire safety standards for assisted
living facilities, 5.626
IAB 12/10/03 ARC 2984B
(ICN Network)

Third Floor Conference Room
Wallace State Office Building
Des Moines, lowa

Room 550
411 Third Street SE
Cedar Rapids, lowa

Room 211

Southwestern lowa Comm. College
1501 West Townline Road

Creston, lowa

Fourth Floor

Trospar-Hoyt County Service Bldg.
822 Douglas St.

Sioux City, lowa

* Note change of address

Third Floor Conference Room
Wallace State Office Building
Des Moines, lowa

Room 550
411 Third Street SE
Cedar Rapids, lowa

Room 211

Southwestern lowa Comm. College
1501 West Townline Road

Creston, lowa

January 28, 2004
10am.

January 13, 2004
3p.m.

January 27, 2004
9am.

January 7, 2004
11am.

January 7, 2004
11am.

January 7, 2004
11 am.

January 7, 2004 *
11 am.

January 7, 2004
11:30 am.

January 7, 2004
11:30 am.

January 7, 2004
11:30 am.

1165
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PUBLIC HEARINGS

PUBLIC SAFETY DEPARTMENT[661] (Cont'd)

(ICN Network)

Fire fighting equipment revolving
loan fund, 55.1 to 55.207
IAB 12/24/03 ARC 3051B

UTILITIESDIVISION[199]

Notice of generation siting waiver
requests, 24.15
IAB 12/24/03 ARC 3064B

Fourth Floor

Trospar-Hoyt County Service Bldg.

822 Douglas St.
Sioux City, lowa
* Note change of address

Fire Service Training Bureau
3100 Fire Service Road
Ames, lowa

Hearing Room
350 Maple St.
Des Moines, lowa

January 7, 2004 *
11:30 am.

February 5, 2004
11am.

January 27, 2004
10am.

IAB 1/7/04
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Due to reorganization of state government by 1986 lowa Acts, chapter 1245, it was necessary to revise the agency
identification numbering system, i.e., the bracketed number following the agency name.

“Umbrella’ agencies and elected officials are set out below at the left-hand margin in CAPITAL letters.

Divisions (boards, commissions, etc.) are indented and set out in lowercase type under their statutory “umbrellas.”

Other autonomous agencies which were not included in the original reorganization legislation as “umbrella’ agen-
cies are included alphabetically in small capitals at the left-hand margin, e.g., BEEF INDUSTRY COUNCIL, IOWA[101].

Thefollowing list will be updated as changes occur:

ADMINISTRATIVE SERVICES DEPARTMENT][11]

AGRICULTURE AND LAND STEWARDSHIP DEPARTMENT[21]
Agricultural Development Authority[25]
Soil Conservation Division[27]

ATTORNEY GENERAL[61]

AUDITOR OF STATE[8]]

BEEF INDUSTRY COUNCIL, [OWA[101]

BLIND, DEPARTMENT FOR THE[111]

CAPITAL INVESTMENT BOARD, |OWA[123]

CITIZENS' AIDE[141]

CIVIL RIGHTS COMMISSION[161]

COMMERCE DEPARTMENT([181]

Alcoholic Beverages Division[185]

Banking Division[187]

Credit Union Division[189]

Insurance Division[191]

Professional Licensing and Regulation Division[193]
Accountancy Examining Board[193A]
Architectural Examining Board[193B]
Engineering and Land Surveying Examining Board[193C]
Landscape Architectural Examining Board[193D]
Real Estate Commission[193E]

Real Estate Appraiser Examining Board[193F]

Savings and Loan Division[197]

Utilities Division[199]

CORRECTIONS DEPARTMENT[201]

Parole Board[205]

CULTURAL AFFAIRS DEPARTMENT[221]

Arts Division[222]

Historical Division[223]

ECONOMIC DEVELOPMENT, IOWA DEPARTMENT OF[261]

City Development Board[263]

Grow lowa Values Board[ 264]

lowa Finance Authority[ 265]

EDUCATION DEPARTMENT[281]

Educational Examiners Board[282]

College Student Aid Commission[283]

Higher Education Loan Authority[284]

lowa Advance Funding Authority[285]

Libraries and Information Services Division[286]

Public Broadcasting Division[288]

School Budget Review Committee[289]

EGG COUNCIL, IOWA[301]

ELDER AFFAIRS DEPARTMENT([321]
EMPOWERMENT BOARD, |OWA[349]

ETHICS AND CAMPAIGN DISCLOSURE BOARD, IOWA[351]
EXECUTIVE COUNCIL[361]

FAIR BOARD[371]

GENERAL SERVICES DEPARTMENT[401]
HUMAN INVESTMENT COUNCIL[417]

HUMAN RIGHTS DEPARTMENT[421]

Community Action Agencies Division[427]

Criminal and Juvenile Justice Planning Division[428]

Deaf Services Division[429]

Persons With Disabilities Division[431]

Latino Affairs Division[433]

Status of African-Americans, Division on the[434]

Status of Women Division[435]
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HUMAN SERVICES DEPARTMENT[441]
INFORMATION TECHNOLOGY DEPARTMENT[471]
INSPECTIONS AND APPEALS DEPARTMENT[481]
Employment Appeal Board[486]
Foster Care Review Board[489]
Racing and Gaming Commission[491]
State Public Defender[493]
IOWA PUBLIC EMPLOYEES RETIREMENT SYSTEM[495]
LAW ENFORCEMENT ACADEMY[501]
LIVESTOCK HEALTH ADVISORY COUNCIL[521]
LOTTERY AUTHORITY, IOWA[531]
MANAGEMENT DEPARTMENT[541]
Appea Board, State[543]
City Finance Committee[545]
County Finance Committee[547]
NARCOTICS ENFORCEMENT ADVISORY COUNCIL[551]
NATIONAL AND COMMUNITY SERVICE, IOWA COMMISSION ON[555]
NATURAL RESOURCES DEPARTMENT[561]
Energy and Geological Resources Division[565]
Environmental Protection Commission[567]
Natural Resource Commission[571]
Preserves, State Advisory Board for[575]
PERSONNEL DEPARTMENT[581]
PETROLEUM UNDERGROUND STORAGE TANK FUND
BOARD, IOWA COMPREHENSIVE[591]
PREVENTION OF DISABILITIES POLICY COUNCIL[597]
PUBLIC DEFENSE DEPARTMENT([601]
Emergency Management Division[605]
Military Division[611]
PUBLIC EMPLOYMENT RELATIONS BOARDI[621]
PUBLIC HEALTH DEPARTMENT([641]
Substance Abuse Commission[643]
Professional Licensure Division[645]
Dental Examiners Board[650]
Medical Examiners Board[653]
Nursing Board[655]
Pharmacy Examiners Board[657]
PUBLIC SAFETY DEPARTMENT[661]
RECORDS COMM ISSION[671]
REGENTS BOARD[681]
Archaeol ogist[685]
REVENUE DEPARTMENT[701]
SECRETARY OF STATE[721]
SEED CAPITAL CORPORATION, IOWA[727]
SHEEP AND WOOL PROMOTION BOARD, IOWA[741]
TELECOMMUNICATIONS AND TECHNOLOGY COMMISSION, IOWA[751]
TRANSPORTATION DEPARTMENT][761]
Railway Finance Authority[765]
TREASURER OF STATE[781]
TURKEY MARKETING COUNCIL, IOWA[787]
UNIFORM STATE LAWS COMMISSION[791]
VETERANS AFFAIRS COMMISSION[801]
VETERINARY MEDICINE BOARD[811]
VOTER REGISTRATION COMMISSION[821]
WORKFORCE DEVELOPMENT DEPARTMENT([871]
Labor Services Division[875]
Workers Compensation Division[876]
Workforce Development Board and
Workforce Development Center Administration Division[877]
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ARC 3082B
ADMINISTRATIVE SERVICES
DEPARTMENT[11]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of 2003 lowa Acts, chapter 145,
sections 4 and 61, the Department of Administrative Services
hereby gives Notice of Intended Action to amend and trans-
fer rules of the former Department of Personnel[581], Chap-
ter 13, “Performance Review,” and Chapter 20, “Equal Em-
ployment Opportunity and Affirmative Action,” to the De-
partment of Administrative Services[11], Chapter 62, “ Per-
formance Review,” and Chapter 68, “Equal Employment
Opportunity and Affirmative Action,” lowa Administrative
Code.

The purpose of this proposed rule making is to comply
with statutory changes enacted by the 80th General Assem-
bly, 2003 lowa Acts, chapter 145, and the Accountable Gov-
ernment Act. Differences between the original chapters and
the transferred chapters include:

1. Adding language in Chapter 62, “Performance Re-
view,” to comply with the focus on strategies and goals in the
individual performance plan asrequired by the Accountable
Government Act;

2. Revising language in Chapter 68, “Equal Employ-
ment Opportunity and Affirmative Action,” to replace the
terminology “EEO-4 occupational categories’ with “state
and local government job categories’ to match changes made
by the Equal Employment Opportunity Commission in the
Specifications for the Census 2000 Special EEO File; and

3. Chapter 68 has also been revised to remove the refer-
ence to the July 31 due date for agency affirmative action re-
ports and plans, which will in effect give agencies moretime
to complete their reportswhile still allowing DAS to meet the
September 30 deadline for reporting to the Governor and
Legidlature.

The Department will accept public comments on the pro-
posed rules until 4:30 p.m. on January 27, 2004. Interested
persons may submit written, oral or electronic comments to
Carol Stratemeyer, Rules Administrator, Department of Ad-
ministrative Services, Hoover State Office Building, Level
A, Des Moines, lowa 50319-0104; telephone (515)281-
6134; fax (515)281-6140; or E-mail Carol.Stratemeyer@
iowa.gov.

These amendments are intended to implement 2003 lowa
Acts, chapter 145, article 4, section 61; and lowa Code chap-
ters 8E and 19B.

The following amendments are proposed.

ITEM 1. Transfer 581—Chapter 13 to 11—Chapter 62
and 581—Chapter 20 to 11—Chapter 68.

ITEM 2. Amend 11—Chapters 62 and 68 by replacing
all references to lowa Code chapter 19A with references to
2003 lowa Acts, chapter 145, and by replacing al refer-
ences to Chapter 13 and Chapter 20 with references to
Chapter 62 and Chapter 68, respectively.

ITEM 3. Amend rule 11—62.1(80GA ,ch145) as follows:
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11—62.1(80GA ,ch145) System established. The director
shall establish, administer and maintain a uniform system of
performance planning and review eval uation to be applied to
all employees in the executive branch of state government,
excluding board of regents employees, and shall prescribe
forms and procedures for its use. Such forms and procedures
shall bein accordance with the accountable government Act
pursuant to lowa Code section 8E.207, subsection 2. Ap-
pointing authorities shall determine and assign the job duties
to be performed by employees.

ITEM 4. Amend subrule 62.2(1) and subrule 62.2(2),
introductory paragraph, as follows:

62.2(1) Performance plan. The individual performance
plan shall be based on the responsihilities, strategies or goals
assigned during the rating period and shall include the stan-
dards or expectations, including action steps, performance
criteria, and timetables, required for performance to be con-
sidered competent-or as meeting job expectations. Theindi-
vidual performance plan shall be given to and discussed with
the employee at the start of the rating period. Significant
changes in responsibilities, standards or expectations that oc-
cur during the rating period shall be included in the individu-
al performance plan, and arevised copy shall be given to and
discussed with the employee.

62.2(2) Performance evaluation. A performance evalua-
tion shall be prepared for each employee at least every 12
months. Additional evaluations may be prepared at the dis-
cretion of the supervisor. Ratings on the evaluation form
may are to be accompanied by descriptive comments sup-
porting the ratings. The evaluation may also include job-
related comments concerning achievements or areas of
strength, areas for improvement, and training/devel opment
plans. The supervisor or team shall discuss the evaluation
with the employee and the employee shall be given the op-
portunity to attach written comments. Periods of service dur-
ing educational leave required by the appointing authority, or
military leave, shall be considered competent(3.00)-or as
meeting job expectations.

ITEM 5. Amend rule 11—62.3(80GA ,ch145) asfollows:

11—62.3(80GA,ch145) Copies of records. The employee
shall receive a copy of each individual performance plan and
review evaluation. The originals shall be retained by the em-
ployee’s agency in accordance with the policies of the depart-
ment. The performance review evaluation and attachments
are confidential records within the meaning of lowa Code
section 22.7, subsection 11.

ITEM 6. Amend 11—Chapter 62, implementation
clause, asfollows:

These rules are intended to implement lowa Code section
19A.9 2003 lowa Acts, chapter 145, section 61, and lowa
Code section 8E.207.

ITEMm 7. Amend rule 11—68.1(19B), definition of
“availability,” asfollows:

“Availability” means the extent to which protected class
members are qualified or qualifiable to be employed in
classes within EEO-4-oceupational-category state and local

government job categories.

ITEm 8. Amend rule ]1—68.1(198), definition of
“ EEO 4 occupational categories,” asfollows:

Sate and local government job
categories’ means officials and administrators, profession-
als, technicians, protective service workers, paraprofession-
als, administrative support workers, skilled craft workers and
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service maintenance workers, as defined by the federal Equal
Employment Opportunity Commission guidelines.

ITEM 9. Amend subrule 68.2(2) as follows:

68.2(2) Each agency shall adhereto the provisions of the
“State of lowa Equal Opportunity, Affirmative Action and
Anti-Discrimination Policy,” signed by the Governor on
March-6,-1992 Novermber 1, 2001.

ITEm 10. Amend subrule 68.3(2), introductory para
graph, asfollows:

68.3(2) Work force analysis. A work force analysis shall
show the numerical and percentile breakdown of the
agency’s full-time employees, and other than full-time em-
ployees, separately by racial or ethnic minorities, sex, and
disability. Full-time and other than full-time employees shall
be arrayed according to the i stateand lo-
cal government job categories with further census occupa-
tional subcategory breakdowns as required by the director.
For the purposes of confidentiality, disability shall be totaled
only by an organizational unit covered by an individual affir-
mative action plan or the department as awhole.

ITEmM 11. Amend subrule 68.3(3) as follows:

68.3(3) Availability analysis. An availability analysis
shall show the percentile breakdown by racial or ethnic mi-
norities and sex of the relevant labor force arrayed according
to their i state and local government job
categories and relevant subcategories. The analysis shal in-
clude an assessment of the relevant available labor force by
using the geographic area from which work force recruitment
can reasonably occur for each EEO-4-occupational state and
local government job category. The geographic area will
usually belarger for high-paid or high-ranked classifications
for recruitment purposes. The labor force availahility of dis-
abled persons shall be based on census reports of persons
with awork disability residing in the western-section-of-the

most relevant
geographr c area defr ned by the census bureau.

{3) a. Exceptions. The department may grant exceptions
only if an agency can document that its availability analysis
iscomparable to
above the requirements of this subrule. Exceptions may in-
clude the use of relevant national labor force data for the offi-
cials and administrators' category.

b. Organizational unit. An availability analysisshall be
conducted for each organizational unit by an agency which
conducted a separate work force analysis pursuant to subrule
20 68.3(2), paragraph “b.”

c. Anaysisreport. The availability analysis shall be re-
ported in aformat prescribed by the department. In lieu of
completing all parts of the availability analysis form, an
agency may submit asimilar report required by another regu-
latory agency, such as afederal funding agency, as part of its
availability analysis, if approved by the department.

ITEM 12. Amend subrule 68.3(4) asfollows:
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68.3(4) Quantitative utilization analysis. A quantitative
utilization analysis shall compare work force analysis with
availability analysis to show the numerical and percentile un-
derrepresentation in the agency’swork force, if any, by racial
or ethnic minorities, and sex, and disability.

a. Rounding. All partial numerical figures for EEO-4
occupational state and local government job categories that
contain .5 or more shall be rounded upward and .49 or less
shall be rounded downward to the nearest whole number.

b. Organizational unit. A quantitative utilization analy-
sis shall be conducted for each organizational unit by an
agency which conducted a separate work force analysis pur-
suant to subrule 20 68.3(2), paragraph “b.”

c. Analysisreport. The quantitative utilization analysis
shall be reported in the format prescribed by the department.
Inlieu of completing all parts of the quantitative utilization
analysis format, an agency may submit a similar report re-
quired by another regulatory agency, such as afederal fund-
mg agency, if approved by the department

ITEM 13. Amend subrule 68.3(6), paragraph ‘d,” sub-
paragraph (4), asfollows:

(4) Goals established for each occupational subcategory
shall be totaled to establish goals for each EEO-4 state and
local government job category.

ITEM 14. Amend subrule 68.3(7), introductory para-
graph, asfollows:

68.3(7) Consolidation. An agency may consolidate the
racia or ethnic minorities and EEO-4-occupational state and
local government job categories into broader groupings in
conducting its analysrs under subrules

; 68.3(2) to 68. 3(6) with depart-
ment pri or approval .

ITEM 15. Amend rule 11—68.5(19B) as follows:

11—68.5(19B) Reports.

68.5(1) Each agency shall annually submit an affirmative
action report and plan for approval to the department by-July
31 at the time specified by the department that shall conform
to the standards specified in these rules.

68.5(2) Each agency shall may be required to submit a
quarterly progress report reports in accordance with the due
dates and procedures established by the director.

ITEM 16. Amend rule 11—68.6(19B) as follows:

11—68.6(19B) Discrimination complaints, including
disability-related and sexual harassment complaints.
Each agency shall take proper and immediate action to inves-
tigate complaints of alleged discrimination. The director may
investigate any discrimination complaint against an agency,
negotiate a settlement to resolve acomplaint, and order an ap-
propriate disposition of acomplaint that may include, but is
not limited to, discharge, suspension, or reduction in rank or
grade as defined in 2003 lowa
Acts, chapter 145, section 61, and these rules. All informa-
tion gathered in the course of an investi gation, including, but
not limited to, investigative reports prepared by the depart-
ment, is confidential and shall not be released to persons out-
side the department unless the director deems such disclosure
to be in the best interest of the state, or unless ordered by a
court. This section does not supersede the remedies provided
under 1owa Code chapter 216.
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ARC 3079B

AGRICULTURE AND LAND
STEWARDSHIP DEPARTMENT([21]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code sections 159.5(11)
and 215.24, the Department of Agriculture and Land Stew-
ardship hereby gives Notice of Intended Action to amend
Chapter 85, “Weights and Measures,” lowa Administrative
Code.

The purpose of these proposed amendments is to update
the rules to reflect changes in current practice and national
standards, including updating references to NIST Hand-
books 44, 130 and 133, to allow pitless livestock scales, and
to make the moisture meter tolerances technically correct.

Any interested persons may make written comments or
suggestions on these proposed amendments on or before
4:30 p.m. on January 27, 2004. Such written materials
should be directed to Ronald R. Rowland, Director, Division
of Consumer Protection and Animal Health, Department of
Agriculture and Land Stewardship, Wallace State Office
Building, 502 East 9th Street, Des Moines, lowa 50319; or
faxed to (515)281-4282. E-mail comments may be sent to
Ron.Rowland@idals.state.ia.us.

No waiver provision isincluded in these proposed amend-
ments because an existing rule allows for waivers in ap-
propriate cases. The waiver rule also applies to these amend-
ments.

These amendments are intended to implement lowa Code
chapters 214, 214A, 215, and 215A.

The following amendments are proposed.

ITEM 1. Rescind and reserve rules 21—85.2(215) and
21—85.3(215).

ITEM 2. Rescind rule 21—85.5(215) and adopt the fol-
lowing new rulein lieu thereof:

21—85.5(215) “Counter scale” defined. A “counter scale’
isascale of any type which is especially adopted on account
of its compactness, light weight, moderate capacity and ar-
rangements of parts for use upon a counter, bench, or table.

ITEM 3. Amend rule 21—85.12(215), introductory para-
graph, asfollows:
21—85 12(215) P|tle£3$d$m%n¢Mﬂeﬁeneandeeal

L&lemof A person may mstall pltlees electronlc self-
contained and vehicle scales in a permanent location provided
the following conditions for the construction are incorpo-

rated,-and-usageislimited-to-nine-monthsper-year:

ITEM 4. Rescind and reserve rule 21—385.17(215).
ITEM 5. Rescind subrules 85.18(3) to 85.18(7).

ITEM 6. Rescind and reserve rule 21—=85.29(215).
ITEM 7. Amend rule 21—85.39(189,215) as follows:
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21—85.39(189,215) Weights and measures. The specifica
tions, tolerances and regulations for commercial weighing
and measuring devices, together with amendments thereto, as
recommended by the National Institute of Standards and
Technology and published in National Institute of Standards
and Technology Handbook 44 amended or revised as of Janu-
ary-1.-1995 July 1, 2003, shall be the specifications, toler-
ances and regulations for commercial weighing and measur-
ing devicesin the state of lowa, except as modified by state
statutes, or by rules adopted and published by the lowa de-
partment of agriculture and land stewardship and not re-
scinded.

The National Ingtitute of Standards and Technology
(NIST) Handbooks 130 and 133: Weights and Measures
Law, Packaging and Labeling, Method of Sale, Type Evalua
tion and Checking the Net Contents of Packaged Goods, and
all supplements, as promulgated by the National Institute of
Standards and Technology amended or revised as of
41,1995 July 1, 2003, are adopted in their entirety by this ref-
erence.

This rule is intended to implement lowa Code sections
189.9, 189.13, 189.17, 215.14, 215.18 and 215.23.

ITEM 8. Amend rule 21—85.42(215) as follows:

21—85.42(215) Security seal. In accordance with the con-
templated revision of National-Bureau-of Standards-Hand-
book-44 National Institute of Standards and Technology
Handbook 44, Gur. 4.4 (Replacement of Security Seal), ac-
credited repair and testing companies shall be authorized to
affix a security seal, properly marked with the identification
of such company.

This rule is intended to implement lowa Code section
215.12.

ITEM 9. Rescind and reserve subrule 85.48(11).

ITEM 10. Amend subrule 85.53(1) as follows:

85.53(1) The moisture-measuring device tested is found
to be out of tolerance with the measuring device used by the
department by one of the inspectors so assigned by more than
one-halfof-1 0.7 percent on grain under-20-percent moisture
content.

ARC 3089B

EDUCATIONAL EXAMINERS
BOARD[282]

Notice of Intended Action

Twenty-five interested per sons, a gover nmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 272.2, the
Board of Educational Examiners hereby gives Notice of In-
tended Action to rescind Chapter 12, “Criteria of Profession-
al Practices,” and Chapter 13, “ Criteria of Competent Perfor-
mance,” and to adopt new Chapter 25, “ Code of Professional
Conduct and Ethics,” lowa Administrative Code.

Chapter 25 isintended to replace Chapters 12 and 13 of the
Board's current rules, which were established in 1989 when
the Board was recreated. The rules establish standards for
ethical and professional conduct of al licensed practitioners.
The Board has been engaged in statewide discussions of this
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topic and has undertaken an extensive national review of
each state's ethics and professional practicesrulesin an effort
to modify and clarify its standards for ethical practice. The
proposed new chapter includes definitions and language that
more clearly convey to the profession the type of misconduct
that is not acceptable to the Board.

A waiver provision is not included. The Board has
adopted a uniform waiver rule.

Any interested party or persons may present their views
either orally or in writing at the public hearing that will be
held Tuesday, February 24, 2004, at 1 p.m. in Room 3 North,
Third Floor, Grimes State Office Building, East 14th Street
and Grand Avenue, Des Moines, lowa 50319.

At the hearing, persons will be asked to give their names
and addresses for the record and to confine their remarks to
the subject of the proposed amendments. Persons who wish
to make oral presentations at the public hearing may contact
the Executive Director, Board of Educational Examiners,
Grimes State Office Building, East 14th Street and Grand
Avenue, Des Moines, lowa 50319-0147, or at (515)281-
5849, prior to the date of the public hearing.

Any interested person may make written comments or
suggestions on the proposed amendments before 4 p.m. on
Friday, February 27, 2004. Written comments and sugges-
tions should be addressed to Dr. Anne E. Kruse, Executive
Director, Board of Educational Examiners, at the above ad-
dress, or sent by E-mail to anne.kruse@ed.state.ia.us, or by
fax to (515)281-7669. Any person who intends to attend the
public hearing and requires special accommodations for spe-
cific needs, such as a sign language interpreter, should con-
tact the office of the Executive Director at (515)281-5849.

These amendments are intended to implement lowa Code
section 272.2(1)"a”

The following amendments are proposed.

ITEM 1. Rescind and reserve 282—Chapters 12 and 13.
ITEM 2. Adopt the following new chapter:

CHAPTER 25
CODE OF PROFESSIONAL CONDUCT AND ETHICS

282—25.1(272) Scope of standards. This code of profes-
sional conduct and ethics constitutes mandatory minimum
standards of practice for all licensed practitioners as defined
in lowa Code chapter 272. The adherence to certain profes-
sional and ethica standardsis essentiad to maintaining thein-
tegrity of the education profession.

282—25.2(272) Definitions. Except where otherwise spe-
cifically defined by law:

“ Administrative and supervisory personnel” meansany li-
censed employee such as superintendent, associate superin-
tendent, assistant superintendent, principal, associate princi-
pal, assistant principal, or other person who does not have as
aprimary duty the instruction of pupilsin the schools.

“Board” means the lowa board of educational examiners.

“Discipling” means the process of sanctioning a license,
certificate or authorization issued by the board.

“Ethics’” means a set of principles governing the conduct
of all persons governed by these rules.

“Fraud” means knowingly providing false information or
representations on an application for licensure or employ-
ment, or knowingly providing false information or represen-
tations made in connection with the discharge of duties.

“License” means any license, certificate, or authorization
granted by the board.
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“Licensee” means any person holding a license, certifi-
cate, or authorization granted by the board.

“Practitioner” means an administrator, teacher, or other
school professional, who provides educational assistance to
students and who holds alicense, certificate, or other authori-
zation issued by the board.

“Responsibility” means a duty for which one is account-
able by virtue of licensure.

“Right” means a power, privilege, or immunity secured to
aperson by law.

“Student” means a person, regardless of age, enrolled in a
course of study at a prekindergarten through grade 12 school,
who is receiving direct or indirect assistance from a person
licensed by the board.

“Teacher” means any person engaged in the instructional
program of prekindergarten through grade 12 children, in-
cluding those engaged in teaching, administration, and su-
pervision, and who are required by law to be licensed for the
position held.

282—25.3(272) Standards of professional conduct and
ethics. Licensees are required to abide by all federal, state,
and local laws applicable to the fulfillment of professional ob-
ligations. Violation of federal, state, or local lawsin the ful-
fillment of professional obligations constitutes unprofession-
a and unethical conduct which can result in disciplinary ac-
tion by the board. In addition, it is hereby deemed unprofes-
sional and unethical for any licensee to violate any of the fol-
lowing standards of professional conduct and ethics:

25.3(1) Standard I—conviction of crimes, sexual or other
immoral conduct with or toward a student, and child and de-
pendent adult abuse. Violation of this standard includes:

a. Fraud. Fraud in the procurement or renewa of a
practitioner’s license as defined in lowa Code section
272.2(14)“b" (3).

b. Criminal convictions. The commission or conviction
of acriminal offense as defined by lowa law or the laws of
any other state or of the United States, provided that the of -
fenseis relevant to or affects teaching or administrative per-
formance.

(1) Disgudifying criminal convictions. The board shall
deny an application for licensure and shall revoke a previous-
ly issued license if the applicant or licensee has been con-
victed of, has pled guilty to, or has been found guilty of the
following criminal offenses, regardless of whether the judg-
ment of conviction or sentence was deferred:

1. Any of the following forcible felonies included in
lowa Code section 702.11: child endangerment, assault,
murder, sexua abuse, or kidnapping;

2. Any of thefollowing criminal sexua offenses, as pro-
vided in lowa Code chapter 709, involving a child:

e First-, second- or third-degree sexual abuse com-
mitted on or with a person who is under the age of 18;

e Lascivious actswith achild;

Detention in a brothel;

Assault with intent to commit sexual abuse;
Indecent contact with a child;

Sexual exploitation by a counselor;
Lascivious conduct with a minor; or

Sexual exploitation by a school employee;

3. Incest involving a child as prohibited by lowa Code
section 726.2;

4. Dissemination and exhibition of obscene material to
minors as prohibited by lowa Code section 728.2; or

5. Telephone dissemination of obscene material to mi-
nors as prohibited by lowa Code section 728.15.
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(2) Other criminal convictions and founded child abuse.
In determining whether a person should be denied alicense
or whether a licensee should be disciplined based upon any
other criminal conviction or afounded report of physical or
sexual abuse of achild, the board shall consider:

1. The nature and seriousness of the crime or founded
abuse in relation to the position sought;

2. The time elapsed since the crime or founded abuse
was committed;

3. The degree of rehabilitation which has taken place
since the crime or founded abuse was committed;

4. Thelikelihood that the person will commit the same
crime or abuse again;

5. The number of criminal convictions or founded
abuses committed; and

6. Such additional factors as may in a particular case
demonstrate mitigating circumstances or heightened risk to
public safety.

c. Sexud involvement or indecent contact with a stu-
dent. Sexual involvement includes, but is not limited to, the
following acts, whether consensual or nonconsensual: fon-
dling or touching the inner thigh, groin, buttocks, anus or
breasts of a student; permitting or causing to fondle or touch
the practitioner’s inner thigh, groin, buttocks, anus, or
breasts; or the commission of any sex act as defined in lowa
Code section 702.17.

d. Sexual exploitation of aminor. The commission of or
any conviction for an offense prohibited by lowa Code sec-
tion 728.12, lowa Code chapter 709 or 18 U.S.C. Section
2252A(a)(5)(B).

e. Child or dependent adult abuse. Licensees shall main-
tain professiona relationships with all students, both inside
and outside the classroom. The following acts or behavior
constitutes unethical conduct without regard to the existence
of acriminal charge or conviction:

(1) Committing any act of child abuse on a student;

(2) Committing any act of dependent adult abuse on a de-
pendent adult student;

(3) Committing or soliciting any sexual or indecent act
with a student or any minor;

(4) Soliciting, encouraging, or consummating a romantic
or inappropriate relationship with a student;

(5) Furnishing alcohol or illegal or unauthorized drugs or
drug paraphernalia to any student or knowingly allowing a
student to consume acohol or illegal or unauthorized drugs
in the presence of the licensee; or

(6) Failing to report any suspected act of child or depen-
dent adult abuse as required by state law.

25.3(2) Standard Il—alcohoal or drug abuse. Violation of
this standard includes:

a. Being on school premisesor a a school-sponsored ac-
tivity involving students while under the influence of, pos-
sessing, using, or consuming illegal or unauthorized drugs or
abusing legal drugs.

b. Being on school premises or at a school-sponsored ac-
tivity involving students while under the influence of, pos-
sessing, using, or consuming alcohol.

25.3(3) Standard Il11—misrepresentation, falsification of
information. Violation of this standard includes:

a. Falsifying or deliberately misrepresenting or omitting
material information regarding professional qualifications,
criminal history, college credit, staff development credit, de-
grees, academic award, or employment history when apply-
ing for employment or licensure.
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b. Fasifying or deliberately misrepresenting or omitting
material information regarding compliance reports sub-
mitted to federal, state, and other governmental agencies.

c. Fasifying or deliberately misrepresenting or omitting
material information submitted in the course of an official in-
quiry or investigation.

d. Fasifying any records or information submitted to the
board in compliance with the license renewal requirements
imposed under 282—Chapter 17.

e. Fasifying or deliberately misrepresenting or omitting
material information regarding the evaluation of students or
personnel, including improper administration of any stan-
dardized tests, including, but not limited to, changing test an-
swers, providing test answers, copying or teaching identified
test items, or using inappropriate accommodations or modifi-
cations for such tests.

25.3(4) Standard 1V—misuse of public funds and proper-
ty. Violation of this standard includes:

a. Failing to account for funds collected that were en-
trusted to the practitioner in an educational context.

b. Converting public property or funds to the personal
use of the practitioner.

c. Submitting fraudulent requests for reimbursement of
expenses or for pay.

d. Combining public or school-related funds with per-
sonal funds.

e. Failing to usetime or funds granted for the purpose for
which they were intended.

25.3(5) Standard V—violations of contractual obliga-
tions.

a Violation of this standard includes:

(1) Executing a written professional employment con-
tract while under contract with another school, school dis-
trict, or area education agency.

(2) Knowingly executing a written professional employ-
ment contract with a practitioner who is under current con-
tract from which the practitioner has not been unconditional-
ly released.

(3) Abandoning a written professional employment con-
tract without prior unconditional release by the employer.

(4) Asan employer, executing awritten professional em-
ployment contract with a practitioner, which requires the per-
formance of duties that the practitioner is not legally quali-
fied to perform.

(5) Asapractitioner, executing awritten professional em-
ployment contract which requires the performance of duties
that the practitioner is not legally qualified to perform.

b. In addressing complaints based upon contractual ob-
ligations, the board shall consider factors beyond the practi-
tioner’s control. For purposes of enforcement of this stan-
dard, a practitioner will not be found to have abandoned an
existing contract if:

(1) The practitioner obtained a release from the employ-
ing board before discontinuing services under the contract; or

(2) The practitioner provided notice to the employing
board no later than the latest of the following dates:

1. The practitioner’slast work day of the school year;

2. Thedate set for return of the contract;

3. June30; or

4. Ten days following the completion of acollective bar-
gaining agreement.

25.3(6) Standard VI—unethical practice toward other
members of the profession, parents, students, and the com-
munity. Violation of this standard includes:
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a. Denying the student, without just cause, access to
varying points of view.

b. Deliberately suppressing or distorting subject matter
for which the educator bears responsibility.

c. Failing to make reasonable effort to protect the health
and safety of the student or creating conditions harmful to
student learning.

d. Conducting professional business in such a way that
the practitioner repeatedly exposes the student or other mem-
bers of the profession to unnecessary embarrassment or dis-
paragement.

e. Engaginginany act of illegal discrimination, or other-
wise denying a student participation in the benefits of any
program on the grounds of race, color, religion, age, sex, dis-
ability, marital status, or national origin.

f. Soliciting students or parents of students to purchase
equipment, supplies, or services from the practitioner in pri-
vate remunerative capacity for the practitioner’s persona ad-
vantage.

g. Accepting gifts from vendors or potentia vendors
where there may be the appearance of an actual conflict of
interest.

h. Disclosing confidential information, including, but
not limited to, unauthorized sharing of information concern-
ing student academic and disciplinary records, health and
medical information, assessment or testing results, or family
income. Licensees shall comply with state and federal laws
and local school board policiesrelating to the confidentiality
of student records, unless disclosureis required or permitted
by law.

i. Refusing to participate in a professional inquiry when
requested by the board.

j. Aiding, assisting, or abetting an unlicensed personin
the completion of acts for which licensureis required.

k. Failing to self-report to the board, within 60 days of
conviction, any conviction for a criminal offense, other than
aparking or speeding violation, or any founded child abuse
report.

|. Delegating assigned tasks to unqualified personnel.

m. Failing to comply with federal, state, and local laws
applicable to the fulfillment of professional obligations.

n. Allowing another person to use one’s practitioner li-
cense for any purpose.

0. Performing services beyond the authorized scope of
practice for which the individual islicensed or prepared.

25.3(7) Standard VIl—compliance with state law govern-
ing student loan obligations and child support obligations.
Violation of this standard includes:

a. Failing to comply with provisions of 282—Chapter 9
concerning repayment of student loans.

b. Failing to comply with 282—Chapter 10 concerning
child support obligations.

25.3(8) Standard VIIl—incompetence. Violation of this
standard includes, but is not limited to:

a. Willfully or repeatedly departing from or failing to
conform to the minimum standards of acceptable and pre-
vailing educational practice in the state of lowa.

b. Willfully or repeatedly failing to practice with reason-
able skill and safety.

These rules are intended to implement |owa Code section
272.2(1)“a”
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EDUCATIONAL EXAMINERS
BOARD[282]

Notice of Intended Action

Twenty-five interested per sons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting wherethe public or interested per sons may be heard.

Pursuant to the authority of lowa Code section 272.2, the
Board of Educational Examiners hereby gives Notice of In-
tended Action to adopt new Chapter 26, “ Code of Rights and
Responsibilities,” lowa Administrative Code.

In 1989, the Board developed a Canon of Rights and Re-
sponsihilities but did not adopt rules for this purpose. This
new chapter isintended to outline a practitioner’s rights and
responsibilities in becoming a member of the profession.

A waiver provision is not included. The Board has
adopted a uniform waiver rule.

Any interested party or persons may present their views
either orally or in writing at the public hearing that will be
held Tuesday, February 24, 2004, at 2 p.m. in Room 3 North,
Third Floor, Grimes State Office Building, East 14th Street
and Grand Avenue, Des Moines, lowa 50319.

At the hearing, persons will be asked to give their names
and addresses for the record and to confine their remarks to
the subject of the proposed rules. Persons who wish to make
oral presentations at the public hearing may contact the
Executive Director, Board of Educational Examiners,
Grimes State Office Building, East 14th Street and Grand
Avenue, Des Moines, lowa 50319-0147, or at (515)281-
5849, prior to the date of the public hearing.

Any person who intends to attend the public hearing and
requires special accommodations for specific needs, such as
a sign language interpreter, should contact the office of the
Executive Director at (515)281-5849.

Any interested person may make written comments or
suggestions on the proposed rules before 4 p.m. on Friday,
February 27, 2004. Written comments and suggestions
should be addressed to Dr. Anne E. Kruse, Executive Direc-
tor, Board of Educational Examiners, at the above address, or
sent by E-mail to anne.kruse@ed.state.iaus, or by fax to
(515)281-7669.

These rules are intended to implement lowa Code section
272.2(1)"a”

The following new chapter is proposed.

CHAPTER 26
CODE OF RIGHTS AND RESPONSIBILITIES

282—26.1(272) Purpose. The code of professiona conduct
and ethics in 282—Chapter 25* defines unprofessional and
unethical conduct justifying disciplinary sanction. The board
acknowledges that the discharge of professional obligations
should occur in recognition of certain fundamental rights and
responsibilities. Accordingly, the board recognizes the fol-
lowing rights and responsibilities of all educators licensed
under lowa Code chapter 272 and agrees that the exercise of
these rights and responsibilities may present mitigating facts

*See ARC 3089B proposed herein.
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and circumstances in the board’s eva uation of allegations of
unprofessional or unethical conduct.

282—26.2(272) Rights. Educators licensed under lowa
Code chapter 272 have the following rights:

1. The educator has aright to be licensed and endorsed
under professional standards established and enforced by the
board.

2. The educator has a right to refuse assignments for
which the educator is not legally authorized, in terms of hold-
ing avalid lowa license with the appropriate endorsement(s)
or approval(s).

3. Theeducator has aright, subject to board and admin-
istrator authority, to exercise professional judgment in the
evaluation, selection, and use of teaching methods and in-
structional materials appropriate to the needs, ahilities, and
backgrounds of each student.

282—26.3(272) Responsibilities. Educators licensed under
lowa Code chapter 272 have the following responsibilities:

1. The educator who has unprivileged knowledge of a
violation of the code of professional conduct and ethics by
another educator shall assist in maintaining the integrity of
the profession by promptly reporting the violation to the
board.

2. The educator has aresponsibility to maintain and im-
prove the educator’s professional competence.

3. The educator has aresponsibility to accept only those
assignments for which the educator is legally authorized.

4. The educator has a responsibility to provide condi-
tions that are conducive to teaching and student learning.

5. The educator shall protect students from conditions
harmful to learning or to health or safety.

6. The educator shall not, without just cause, restrain a
student from independent action in the pursuit of learning
and shall not, without just cause, deny a student access to
varying points of view.

7. The educator shall not use professional relationships
with students for private advantage.

8. The educator shall not discriminate against any stu-
dent on the grounds of national or ethnic origin, religion, age,
sex, disability, sexua orientation, or marital status, nor grant
any discriminatory consideration or advantage.

9. The educator shall accord just and equitable treatment
to all members of the profession.

10. The educator shall keep in confidence personaly
identifiable information regarding a student or the student’s
family members that has been obtained in the course of pro-
fessional service, unless disclosure is required by law or is
necessary for the personal safety of the student or others.

11. The educator who has reasonable basis to believe that
a student has been abused, as defined by law, shall make all
reports required by law and the lowa Administrative Code
and which are necessary to ensure the safety and well-being
of the student.

12. In the administration of discipline, the educator shall
treat dl students with respect and in compliance with al poli-
cies of the school district served by the educator.

13. The educator shall provide accurate, truthful, and
complete information to the board and to the local education
system concerning all licensure transactions.

14. The educator shdl not refuse to participate in a profes-
sional inquiry, when requested by the board.

15. The educator shall not require or direct another educa-
tor to violate any provisions of the code of professional con-
duct and ethics or any rights of a student, parent, educator or
citizen.
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16. The educator shall not delegate assigned tasks to un-
qualified personnel.

These rules are intended to implement |owa Code section
272.2(1)“a”

ARC 3092B

ENVIRONMENTAL PROTECTION
COMM | SSION[567]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of 1owa Code sections 455B.133
and 459.207, the Environmental Protection Commission
hereby gives Notice of Intended Action to amend Chapter 20,
“Scope of Title—Definitions—Forms—Rules of Practice,”
and to adopt new Chapter 32, “ Health Effects Value (HEV),”
lowa Administrative Code.

The purpose of this rule making is to establish an animal
feeding operations health effects value (HEV) and an animal
feeding operations health effects standard (HES) for hydro-
gen sulfide. Thevaue and standard are based on recommen-
dations for ambient air quality standards contained in the
lowa Concentrated Animal Feeding Operations Air Quality
Study (Final Report), February 2002, prepared by the lowa
State University and the University of lowa Study Group.
This report (hereafter referred to as the University Study)
contains the following recommendations for hydrogen sul-
fide:

Hydrogen sulfide. It isrecommended that hydrogen sul-
fide, measured at the concentrated animal feeding operation
(CAFO) property line, not exceed 70 parts per billion (ppb)
for a one-hour time-weighted average (TWA) period. In
addition, the concentration at a residence or public use area
shall not exceed 15 ppb, measured in the same manner as the
property line. It isrecommended that each CAFO have up to
seven days (with 48 hours' notice) each calendar year when
the CAFO is allowed to exceed the concentration for hydro-
gen sulfide.

lowa Code section 459.207 directs the Department as fol-
lows:

459.207 Animal feeding operations—airborne
pollutants control.

1. As used in this section, unless the context
otherwise requires:

a. “Airborne pollutant” means hydrogen sulfide,
ammonia, or odor.

b. “Separated location” means a location or ob-
ject from which a separation distance is required under
section 459.202 or 459.204, other than a public thor-
oughfare.

2. The department shall conduct a comprehen-
sive field study to monitor the level of airborne pollu-
tants emitted from animal feeding operations in this
state, including but not limited to each type of confine-
ment feeding operation structure.

3. a. After the completion of the field study, the
department may devel op comprehensive plans and pro-
grams for the abatement, control, and prevention of air-
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borne pollutants originating from animal feeding op-
erations in accordance with this section. The compre-
hensive plans and programs may be developed if the
baseline data from the field study demonstratesto area
sonable degree of scientific certainty that airborne pol-
[utants emitted by an animal feeding operation are pres-
ent at a separated location at levels commonly known to
cause a material and verifiable adverse health effect.
The department may adopt any comprehensive plans or
programs in accordance with chapter 17A prior to im-
plementation or enforcement of an air quality standard
but in no event shall the plans and programs provide for
the enforcement of an air quality standard prior to De-
cember 1, 2004.

b. Any air quality standard established by the de-
partment for animal feeding operations shall be based
on and enforced at distances measured from a confine-
ment feeding operation structure to a separated loca-
tion. In providing for the enforcement of the standards,
the department shall take dl initial measurements at the
separated location. If the department determines that a
violation of the standards exists, the department may
conduct an investigation to trace the source of the air-
borne pollutant. This section does not prohibit the de-
partment from entering the premises of an animal feed-
ing operation in compliance with section 455B.103.
The department shall comply with standard bi osecurity
requirements customarily required by the animal feed-
ing operation which are necessary in order to control
the spread of disease among an animal population.

c. The department shall establish recommended
best management practices, mechanisms, processes, or
infrastructure under the comprehensive plans and pro-
gramsin order to reduce the airborne pollutants emitted
from an animal feeding operation.

d. The department shall provide a procedure for
the approval and monitoring of aternative or experi-
mental practices, mechanisms, processes, or infrastruc-
ture to reduce the airborne pollutants emitted from an
animal feeding operation, which may be incorporated
as part of the comprehensive plans and programs devel-
oped under this section.

Rationale for health effects value and health effects
standard. A “health effectsvalue” is defined asthe level of
an airborne pollutant commonly known to cause a material
and verifiable adverse health effect. A “health effects stan-
dard” isdefined asthe level of an airborne pollutant required
to initiate plans and programs to mitigate emissions of air-
borne pollutants. This rule making would establish a health
effects value for hydrogen sulfide based on commonly
known and accepted health risk data. The health effects val-
ue for hydrogen sulfide would be used to compare with the
baseline data currently being collected in the field study man-
dated in lowa Code section 459.207. The hesalth effects value
and heslth effects standard are intended to be used asa “bar”
in evaluating the field study data. The HEV and HES would
be applicable to animal feeding operations only.

Monitoring locations. In the discussion that follows, the
acronym “PERRC” will be used to indicate a public use area,
educational institution, residence, religious institution, or
commercia enterprise (see lowa Code section 459.102 for
definitions of these terms).

As cited above, lowa Code section 459.207 describes the
conditions under which the Department may require new air
pollution regulations based on the results of the field study:
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“. .. comprehensive plans and programs may be developed
if the baseline data from the field study demonstratesto area
sonable degree of scientific certainty that airborne pollutants
emitted by an animal feeding operation are present at a sepa-
rated location at levels commonly known to cause a material
and verifiable adverse health effect.”

A broad interpretation of the term “ separated location” in
the statute would define any PERRC as a separated | ocation.
For example, any residence would be a separated location for
the purpose of the field study. However, the Department has
determined that this definition isinconsistent with the intent
of the legidation and intends to construct a narrower inter-
pretation with the present rule making.

In order to define this narrower interpretation of separated
location, the Department must first indicate that the monitor-
ing sites chosen will be chosen in rural locations near animal
feeding operations that are located far from other sources of
hydrogen sulfide emissions (such as wastewater treatment
facilities). Thisrequirement is consistent with the legidative
directive received by the Department after nullification of the
Department’s ambient standards rule, namely, that the intent
of the legislation was to address concerns related to animal
feeding operations only, and not to address emissions from
all potential sources.

The next step required in the construction of the definition
of the term “ separated location” for this rule making isto de-
fine which instance of animal feeding operation construction
or manure application will be used to designate a given
PERRC as a separated location. For the purpose of thisrule
making, the closest animal feeding operation will be used for
determining whether a potential site represents a separated
location. Once the animal feeding operation that will be used
to classify the site is specified, statutory separation distance
reguirements applicable to the construction of animal feed-
ing operations may be used to determine whether the moni-
toring site may be used for the field study.

Having established how to determine which PERRCs rep-
resent separated locations for the purposes of the field study,
the Department must next establish how the monitoring data
may be used to determine whether the health effects standard
is exceeded at a monitoring site. Hydrogen sulfide that is
measured at a monitoring site will, in general, originate from
animal feeding operations sources for which a separation dis-
tance is required under statute and for animal feeding opera-
tions sources for which no separation distanceis required un-
der the statute. For the purposes of determining compliance
with the health effects standard, all data gathered at a sepa-
rated location will be treated as vaid data (if collected in ac-
cordance with the lowa Air Sampling Manual). Thisiscon-
sistent with lowa Code section 459.207, which states that
“the department shall conduct a comprehensive field study to
monitor the level of airborne pollutants emitted from animal
feeding operationsin this state.” This indicates that the ani-
mal feeding operations source of the emissionsisirrelevant.
It is also consistent with the limitations of the monitoring
equipment, which cannot reliably distinguish the source of
the emissionsin all cases.

From the outset of the field study, the Department has indi-
cated that its monitoring objective is to examine situations
where the neighbors of animal feeding operations are subject
to “worst-case” pollutant exposures. The rationale for ex-
amining worst-case exposures during the field study is based
on the assumption that the public will find the Department’s
decision not to develop comprehensive plans and programs
for controlling emissions from animal feeding operations
reasonable if monitors measure levels below commonly ac-
cepted health standards at locations where pollutant levels
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arelikely to be highest. After the nullification of the ambient
standards rule, the network monitoring objective changed
from monitoring worst-case hydrogen sulfide and ammonia
emissions anywherein ambient air (at any location that is off
the property owned by the animal feeding operation) to mon-
itoring worst-case pollutant concentrations near PERRCs in
close proximity to animal feeding operations. For the pur-
poses of establishing monitoring sites for hydrogen sulfide
and ammonia, worst-case exposures are assumed to occur
near the largest animal feeding operations, with the assump-
tion that, in the absence of controls, emissions are likely to be
highest at locations where the number of animalsis greatest.

The assumption that the field study monitoring measures
worst-case exposures to airborne pollutants for lowans living
near animal feeding operationsis crucial to the credibility of
the field study. In this rule making, the Department adopts
new restrictions on monitoring locations in an attempt to con-
form the field study more closely to the requirements of the
statute.

To illustrate the difference between the broad interpreta-
tion of separated location (any PERRC) and the narrow inter-
pretation of separated location proposed in this rule making,
it may be instructive to consider the case of aresidence lo-
cated near an animal feeding operation. (NOTE: In thisex-
ample, the term “ construction” has been used for the sake of
brevity, but is more properly replaced with “ construction or
expansion” in accordance with the statute.)

Under the narrow interpretation of a separated location,
the Department may conduct monitoring near a residence
provided that the residence was built before construction of a
nearby animal feeding operation and statutory separation dis-
tance requirements were in place that were applicable to the
animal feeding operation at the time it was constructed.

The Department may not conduct monitoring near aresi-
dence under the following conditions:

1. The residence was built before construction of a
nearby animal feeding operation, but no statutory separation
distance requirements were in place at the time the animal
feeding operation was constructed. (Monitoring near
“grandfathered” animal feeding operations is prohibited.)

2. The residence was built before construction of a
nearby animal feeding operation, and statutory separation
distance requirements were in place but were not applicable
to the animal feeding operation at the time it was constructed.
(Monitoring near animal feeding operations that were ex-
cluded from separation distance requirements under the stat-
uteis prohibited.)

3. The residence was built before construction of a
nearby animal feeding operation, and statutory separation
distance requirements were in place that were applicable to
the animal feeding operation at the time it was constructed,
but the resident signed awaiver letter allowing construction
of the animal feeding operation. (Monitoring near “waiv-
ered” residencesis prohibited.)

4. The residence was built before construction of a
nearby animal feeding operation, and statutory separation
distance requirements were in place that were applicable to
the animal feeding operation at the time it was constructed,
but the animal feeding operation did not comply with these
separation distance requirements. (Monitoring near animal
feeding operations that are out of compliance with the sepa-
ration distance requirements under the statute is prohibited.)

5. Theresidence was built after construction of a nearby
animal feeding operation, and statutory separation distance
requirements were in place that were applicable to the animal
feeding operation at the time it was constructed. (Monitoring

NOTICES 1177

is prohibited if the animal feeding operation was constructed
before the residence was constructed.)

From this analysis, it is clear that adoption of the narrow
interpretation of the definition of “separated location” will
reduce the number of possible PERRCs that can be included
inthefield study. Many of the larger animal feeding opera-
tionsin the state were constructed according to the separation
distance requirements contained in lowa Code section
455B.134. It appears that these requirements were inadver-
tently excluded from lowa Code section 459.202. To the ex-
tent that lowa Code section 459.202 is likely to be revised to
include these older requirements, the adoption of the narrow
interpretation of the definition of “separated location” in this
rule making will not prevent the Department from conduct-
ing afield study that includes PERRCs located in the vicinity
of larger animal feeding operations. Therefore, adoption of
the narrow interpretation of separated location for the pur-
pose of siting monitors for the field study will not prevent the
Department from investigating locations where worst-case
emissions are likely to be present.

The hydrogen sulfide HEV and HES are consistent with
lowa Code section 459.207, in that they establish valuesto be
used in determining whether or not harmful concentrations of
hydrogen sulfide from animal feeding operations exist at sep-
arated locations. Thus, the HEV and HES ensure that data
gathered from the field study will be used for their intended
purposes. The HEV and HES apply solely at separated loca-
tions and are not intended for use as an ambient air standard.

Thelevd of the animal feeding operation HEV for hydro-
gen sulfide is consistent with recommendations in the Uni-
versity Study. The HEV mirrors the recommended value for
an ambient air quality standard (15 ppb) and maintains the
one-hour averaging period. The HES adopts the Study
Group's recommendations for allowing the standard to be ex-
ceeded seventimesin ayear. Although the University Study
recommends a bifurcated approach (separate standards for
fence line and separated locations), lowa Code section
459.207 states that “any air quality standard established by
the department for animal feeding operations shall be based
on and enforced at distances measured from a confinement
feeding operation structure to a separated location.” To im-
plement the mandates of 1owa Code section 459.207, the De-
partment is not proposing to establish an HEV and HES for
fenceline areas at thistime, as recommended in the Universi-
ty Study.

Provisions for triggering plans and programs. lowa
Code section 459.207 states that “ after the completion of the
field study, the department may develop comprehensive
plans and programs for the abatement, control, and preven-
tion of airborne pollutants originating from animal feeding
operations in accordance with this section. The comprehen-
sive plans and programs may be developed if the baseline
data from the field study demonstrates to a reasonable degree
of scientific certainty that airborne pollutants emitted by an
animal feeding operation are present at a separated location
at levels commonly known to cause amateria and verifiable
adverse hedlth effect.” Since an “airborne pollutant” is de-
fined in lowa Code section 459.207 as hydrogen sulfide, am-
monia, or odor, measurements of any one of these pollutants
at a separated location at levels known to cause a material or
verifiable adverse health effect would provide the trigger
needed to begin the development of comprehensive plans
and programs to abate, control, or prevent the emission of air-
borne pollutants from an animal feeding operation.

This rule making specifies the conditions for the devel op-
ment of additional air pollution control programs for animal
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feeding operations based on the results of the mandated field
study. The conditions are met when the daily maximum one-
hour hydrogen sulfide concentration of 15 ppb, as measured
at a separated location, is exceeded eight times in one calen-
dar year.

lowa Code section 459.207 directs that “the department
shall establish recommended best management practices,
mechanisms, processes, or infrastructure under the compre-
hensive plans and programs in order to reduce the airborne
pollutants emitted from an animal feeding operation.” If the
conditions that would trigger the development of plans and
programs are met, development of best management practi-
ces, mechanisms, processes, or infrastructure will initially be
completed through consultations with work groups. The De-
partment plans to convene several work groupsto solicit in-
put from technical expertsin the areas of dispersion model-
ing, emissions characterizations, and best management prac-
tices.

lowa Code section 459.207 states that “the department
may adopt any comprehensive plans or programs in accor-
dance with chapter 17A prior to implementation or enforce-
ment of an air quality standard but in no event shall the plans
and programs provide for the enforcement of an air quality
standard prior to December 1, 2004.”

To maintain consistency with the enforcement provisions
in lowa Code section 459.207, this rule making includes a
provision that additional air pollution controls that may result
from the devel opment of plans and programs shall not be im-
plemented prior to December 1, 2004.

Consistency with National Academy of Sciences re-
port. In February 2003, the National Academy of Sciences
(NAYS) issued afina report entitled Air Emissions from Ani-
mal Feeding Operations: Current Knowledge, Future Needs.
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formed to assist with determining monitoring instrumenta-
tion and methodology for the concentrated animal feeding
operation (CAFO) comprehensive field study mandated in
lowa Code section 459.207. The group meetings provided
attendees a chance to offer recommendations and to suggest
aternative methods or approaches to the Department. TAG
meetings were held on June 11, 2002, and June 25, 2002, at
the Air Quality Bureau. There was consensus among the
TAG members that the method for measuring hydrogen sul-
fide proposed by the Department, which isthe basis for com-
pliance monitoring in other agricultural states, represents the
best monitoring method currently available to conduct afield
study for this pollutant.

Overview. Item 1 adds new definitions of “hedlth effects
value,” “health effects standard” and “separated location” to
rule 567—20.2(455B).

Item 2 adopts new Chapter 32 and establishes a health ef-
fects value for hydrogen sulfide, establishes conditions for
the development of additional air pollution control programs
based on the results of the field study mandated in lowa Code
section 459.207, and requires that hydrogen sulfide be mea-
sured using the methods and proceduresindicated in the De-
partment’s sampling manual. The HEV and HES are to be
used asa“bar” to evaluate data obtained in the animal feed-
ing operations field study to determine if a material and veri-
fiable adverse health effect exists at a separated location.

Any interested person may make written suggestions or
comments on these proposed amendments prior to April 4,
2004. Written comments or suggestions should be directed
to Bryan Bunton, Department of Natural Resources, Air
Quality Bureau, 7900 Hickman Road, Suite 1, Urbandale,
lowa 50322; fax (515)242-5094; or sent by electronic mail to
bryan.bunton@dnr.state.ia us.

In this report, the authors came to consensus on 13 major
findings and associated recommendations. Among these
findingsis support for the Department’s current approach of
establishing an HEV for hydrogen sulfide.

The NAS report states that hydrogen sulfide is a signifi-
cant pollutant of concern on aloca scale and may have ef-
fects on the quality of life of nearby residents. The NASre-
port also states that “the aim isto control ambient concentra-
tions at the farm boundary and/or nearest occupied dwelling”
for pollutants of local concern (hydrogen sulfide) and that
“standards applicable to the farm boundary and/or nearest
occupied dwelling must be developed.” Thisrule makingis
consistent with the recommendations for hydrogen sulfide
found in the NA S report.

Periodic review. Asnew data become available regard-
ing emissions from animal feeding operations and their im-
pact on the environment, these data should be reviewed for
applicability to the HEV and HES for hydrogen sulfide.
Therefore, the Department will review the HEV and HES ev-
ery five years and incorporate the latest scientific research as
applicable.

lowa Air Sampling Manual. This rule making estab-
lishes an lowa Air Sampling Manual, which will be adopted
by reference in 567—Chapter 32. This manua contains
monitor siting requirements, data handling procedures, ap-
proved monitoring methods and equipment, quality assur-
ance requirements, and requirements for public availability
of datarequired to implement the HEV and HES for hydro-
gen sulfide. The manual will not be published in the lowa
Administrative Code, but will be available from the Depart-
ment upon request.

A Technical Advisory Group (TAG) consisting of stake-
holders and expertsin thefield of ambient air monitoring was

An informational meeting was held from 1 to 3 p.m. on
December 12, 2003, in the conference rooms of the Air Qual-
ity Bureau of the Department of Natural Resources. At the
informational meeting, Department staff answered questions
about the proposed rule making.

Five public hearings will be held. The dates, |ocations and
times of these hearings are as follows:

February 17, 2004, a 7 p.m., lowa Lakes Community Col-
lege, Gateway North Center, 1900 North Grand Avenue,
Spencer.

February 25, 2004, at 7 p.m., lowa Western Community
College, 906 Sunnyside Lane, Atlantic.

March 3, 2004, at 6 p.m., Mason City Public Library, 225
2nd Street SE, Mason City.

March 8, 2004, at 6:30 p.m., Davenport Public Library,
321 Main Street, Davenport.

March 11, 2004, at 7 p.m., Urbandale Public Library, 3520
86th Street, Urbandale.

Comments may be submitted orally or in writing during
the public hearings. All comments must be received no later
than April 8, 2004. Any person who intends to attend a pub-
lic hearing and has specia requirements, such as those re-
lated to hearing or mobility, should contact Bryan Bunton at
(515)281-6729 to advise of any specific needs.

These amendments are not subject to waiver.

These amendments are intended to implement lowa Code
sections 455B.133 and 459.207.

The following amendments are proposed.

ITEM 1. Amend rule 567—20.2(455B) by adopting the
following new definitions in aphabetical order:

“Health effects standard” means the level of an airborne
pollutant required to trigger plans and programs to abate
emissions of airborne pollutants.
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“Hedlth effects value” meansthe level of an airborne pol-
[utant commonly known to cause a material and verifiable
adverse health effect.

“Separated location” means a location or object from
which a separation distance is required under 567—subrules
65.3(3) and 65.11(1), other than a public thoroughfare.

ITEM 2. Adopt the following new chapter:

CHAPTER 32
HEALTH EFFECTS VALUE (HEV)

567—32.1(455B) Health effects value for hydrogen sul-
fide.

32.1(1) The anima feeding operation (as defined in
567—65.1(455B)) health effects value for hydrogen sulfide
is 15 ppb, daily maximum one-hour average as measured
near a separated location.

32.1(2) Hedlth effects standard for hydrogen sulfide. The
animal feeding operation (as defined in 567—65.1(455B))
health effects standard for hydrogen sulfide is 15 ppb, daily
maximum one-hour average, not to be exceeded more than
seven times per year, as measured near a separated location.

567—32.2(455B) Conditions for development of addi-
tional air pollution control programsbased on theresults
of the animal feeding operationsfield study.

32.2(1) For purposes of the field study, comprehensive
plans and programs may be developed if the baseline data
from the field study demonstrate to a reasonable degree of
scientific certainty that hydrogen sulfide emitted by an ani-
mal feeding operation (as defined in 567—65.1(455B)) is
present at a separated location at levels exceeding the health
effects standard.

32.2(2) Additional air pollution controlsincluded in com-
prehensive plans and programs shall not be implemented
prior to December 1, 2004.

567—32.3(455B) lowa Air Sampling Manual. Monitor
siting requirements, data handling procedures, approved
monitoring methods and equipment, quality assurance re-
quirements, and reguirements for public availability of the
data for determining compliance with the animal feeding op-
erations health effects value for hydrogen sulfide shall bein
accordance with the “lowa Air Sampling Manual*” adopted
by the commission on [date to be inserted] and adopted by ref-
erence herein.

These rules are intended to implement lowa Code sections
455B.133 and 459.207.

* Available from the department.

ARC 3073B

HUMAN SERVICES
DEPARTM ENT[441]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 234.6, the
Department of Human Services proposes to amend Chapter
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185, “Rehabilitative Treatment Services,” lowa Administra-
tive Code.

These amendments change the requirements for provision
of therapy and counseling in various levels of rehabilitative
treatment group care service and describe how overpayments
are calculated.

The current rules applicable to rehabilitative treatment
services contracts specify that a provider bill the Department
on a monthly basis. However, the requirements for group
foster care services provide for an average weekly therapy
and counseling requirement, the amount of which is depen-
dent upon the level of care (community, comprehensive or
enhanced).

In Boys and Girls Home and Family Services, Inc. v. State
of lowa Department of Human Services, No. 3-139/02-0866,
June 13, 2003, the lowa Court of Appeals determined that a
formula of only full-week periods consisting of more than
oneweek (i.e., periods of 14, 21 or 28 days) should be used to
determine whether a provider isin compliance with the thera-
py and counseling requirements for rehabilitative treatment
and supportive services contracts. The Department issued
audit guidelines on September 2, 2003, to comply with the
decision of the lowa Court of Appesls.

These amendments clarify the therapy and counseling re-
quirements and their application upon audit by changing the
therapy and counseling requirement for group foster care ser-
vices from a weekly requirement to a calendar monthly re-
quirement, based upon the total number of service days pay-
able to the provider during the calendar month. The amend-
ments al so abandon the concept of “ contiguous day periods’
used in the September 2, 2003, audit guidelines.

Under these amendments, the number of hours of therapy
and counseling required to be provided is determined based
only upon the number of service days payable to the provider
and the level of care (community, comprehensive, or en-
hanced). Therapy and counseling services and skill develop-
ment can be provided on any day during the calendar month
that the child is present in the facility. A child is considered
“present” in afacility if the child isin the facility for at least a
portion of the day. Therapy and counseling services may be
provided in a setting other than the facility. These amend-
ments will be applied when the Department initiates any re-
habilitative treatment and supportive services billing audits
on or after December 1, 2003.

Since rehabilitative treatment services are subject to Med-
icaid coverage and audit requirements, the Department is
submitting these policies to the Center for Medicare and
Medicaid Services (CMS) for review. While these changes
do not require a Medicaid State Plan amendment, CM S ap-
proval is required to ensure that there is not a negative fiscal
impact on the state.

There are no waiver provisions specifically in these
amendments. Individuals may request a waiver under the
Department's general rule on exceptions at 441—
1.8(17A,217).

These amendments were also Adopted and Filed Emer-
gency and are published herein as ARC 3078B. The purpose
of this Notice is to solicit comment on that submission, the
subject matter of which isincorporated by reference.

Any interested person may make written comments on the
proposed amendments on or before January 28, 2004. Com-
ments should be directed to the Office of Policy Analysis,
Department of Human Services, Hoover State Office Build-
ing, 1305 East Walnut Street, Des Moines, lowa 50319-0114.
Comments may be sent by fax to (515)281-4980 or by E-mail
to policyanalysis@dhs.state.ia us.
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These amendments are intended to implement lowa Code
sections 234.6 and 234.38.

ARC 3081B

INSPECTIONS AND APPEALS
DEPARTMENT[481]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code sections
10A.104(5) and 135C.14, the Department of Inspections and
Appeals hereby gives Notice of Intended Action to amend
Chapter 58, “Nursing Facilities,” Chapter 64, “Intermediate
Care Facilities for the Mentally Retarded,” and Chapter 65,
“Intermediate Care Facilities for Persons with Mentd IlIness
(ICF/PMI),” lowa Administrative Code.

The proposed amendments implement changes made to
the admission procedures for certain long-term care facilities
as required by 2003 lowa Acts, chapter 112, section 2, as
amended by 2003 lowa Acts, chapter 179, section 160. The
proposed amendments require long-term care facilities re-
ceiving reimbursement through the Medicaid program to as-
sist the lowa Commission on Veterans Affairsin identifying
residents’ eligibility or potential eligibility for benefits
through the federal Department of Veterans Affairs. The pro-
posed amendments stipulate that they do not apply to individ-
uals admitted to a state mental health institute for acute psy-
chiatric care.

The proposed amendments were presented to the State
Board of Health for initial review at the Board's November
12, 2003, meeting.

Any interested person may make written suggestions or
comments on these proposed amendments on or before Janu-
ary 27, 2004. Such written materials should be directed to
the Director, Department of Inspections and Appeals, Lucas
State Office Building, Des Moines, lowa 50319-0083; or
faxed to (515)242-6863. E-mail may be sent to david.
werning@dia.state.ia.us.

Also, therewill be a public hearing on January 28, 2004, at
10 am. in Conference Room 319 of the Lucas State Office
Building, at which time persons may present their views ei-
ther orally or inwriting. At the hearing, personswill be asked
to give their names and addresses for the record and to con-
fine their remarks to the subject of the amendments.

Any persons who intend to attend the public hearing and
have specia requirements such as hearing or mobility im-
pairments should contact the Department and advise of spe-
cific needs.

These amendments are intended to implement 2003 lowa
Acts, chapter 112, section 2, as amended by 2003 lowa Acts,
chapter 179, section 160.

The following amendments are proposed.

ITEm 1. Amend subrule 58.12(1) by adding the follow-
ing new paragraph “1”:

I. For al residents residing in a health care facility re-
ceiving reimbursement through the medical assistance pro-
gram under lowa Code chapter 249A on July 1, 2003, and all
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others subsequently admitted, the facility shall collect and re-
port information regarding the resident’s eligibility or poten-
tial eligibility for benefits through the federal Department of
Veterans Affairs as requested by the lowa commission on
veterans affairs. The facility shall collect and report the in-
formation on forms and by the procedures prescribed by the
lowa commission on veterans affairs. Where appropriate,
the facility may also report such information to the lowa de-
partment of human services. In the event that aresident is
unable to assist the facility in obtaining the information, the
facility shall seek the requested information from the resi-
dent’s family members or responsible party.

For all new admissions, the facility shall collect and report
the required information regarding the resident’s eligibility
or potential eligibility to the lowa commission on veterans
affairs within 30 days of the resident’s admission. For resi-
dentsresiding in the facility as of July 1, 2003, and prior to
the effective date of this paragraph, the facility shall collect
and report the required information regarding the resident’s
eigibility or potential eligibility to the lowacommission on
veterans affairs within 90 days of the effective date of this
paragraph.

If aresident is eligible for benefits through the federal De-
partment of Veterans Affairs or other third-party payor, the
facility shall seek reimbursement from such benefits to the
maximum extent available before seeking reimbursement
from the medical assistance program established under lowa
Code chapter 249A.

The provisions of this paragraph shall not apply to the ad-
mission of an individual as aresident to a state mental health
ingtitute for acute psychiatric care. (11, 111)

ITEM 2. Amend 481—Chapter 64 by adding the follow-
ing new rule:

481—64.6(135C) Veteran eligibility.

64.6(1) For all residentsresiding in a health care facility
receiving reimbursement through the medical assistance pro-
gram under lowa Code chapter 249A on July 1, 2003, and all
others subsequently admitted, the facility shall collect and re-
port information regarding the resident’s eligibility or poten-
tial eigibility for benefits through the federal Department of
Veterans Affairs as requested by the lowa commission on
veterans affairs. The facility shall collect and report the in-
formation on forms and by the procedures prescribed by the
lowa commission on veterans affairs. Where appropriate,
the facility may also report such information to the lowa de-
partment of human services. In the event that aresident is
unable to assist the facility in obtaining the information, the
facility shall seek the requested information from the resi-
dent’s family members or responsible party.

64.6(2) For all new admissions, the facility shall collect
and report the required information regarding a resident’s eli-
gibility or potential eligibility to the lowa commission on
veterans affairs within 30 days of the resident’s admission.
For residents residing in the facility as of July 1, 2003, and
prior to the effective date of this subrule, the facility shall col-
lect and report the required information regarding the resi-
dent’s digibility or potential eligibility to the lowa commis-
sion on veterans affairs within 90 days of the effective date of
this subrule.

64.6(3) If aresident is eligible for benefits through the
federal Department of Veterans Affairs or other third-party
payor, the facility shall seek reimbursement from such bene-
fits to the maximum extent available before seeking reim-
bursement from the medical assistance program established
under 1owa Code chapter 249A.
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64.6(4) The provisions of thisrule shall not apply to the
admission of an individual as a resident to a state mental
health institute for acute psychiatric care. (11, I11)

ITEM 3. Amend rule 481—65.10(135C) by adding the
following new numbered paragraph “ 10" :

10. For all residents residing in a health care facility re-
celving reimbursement through the medical assistance pro-
gram under lowa Code chapter 249A on July 1, 2003, and all
others subsequently admitted, the facility shall collect and re-
port information regarding the resident’s eligibility or poten-
tia eligibility for benefits through the federal Department of
Veterans Affairs as requested by the lowa commission on
veterans affairs. The facility shall collect and report the in-
formation on forms and by the procedures prescribed by the
lowa commission on veterans affairs. Where appropriate,
the facility may also report such information to the lowa de-
partment of human services. In the event that aresident is
unable to assist the facility in obtaining the information, the
facility shall seek the requested information from the resi-
dent’s family members or responsible party.

For all new admissions, the facility shall collect and report
the required information regarding the resident’s eligibility
or potential eligibility to the lowa commission on veterans
affairs within 30 days of the resident’s admission. For resi-
dents residing in the facility as of July 1, 2003, and prior to
the effective date of this paragraph, the facility shall collect
and report the required information regarding the resident’s
eligibility or potential eligibility to the lowa commission on
veterans affairs within 90 days of the effective date of this
paragraph.

If aresident iseligible for benefits through the federa De-
partment of Veterans Affairs or other third-party payor, the
facility shall seek reimbursement from such benefits to the
maximum extent available before seeking reimbursement
from the medical assistance program established under lowa
Code chapter 249A.

The provisions of this paragraph shall not apply to the ad-
mission of anindividual as aresident to a state mental health
institute for acute psychiatric care. (11, 111)

ARC 3093B

NATURAL RESOURCE
COMM I SSION[571]

Notice of Intended Action

Twenty-five interested per sons, a gover nmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting wherethe public or interested persons may be heard.

Pursuant to the authority of lowa Code subsection 462A.3,
the Natural Resource Commission hereby gives Notice of In-
tended Action to amend Chapter 45, “Boat Motor Regula
tions,” lowa Administrative Code.

This proposed amendment would add Middle River State
Park Lakesin Warren County to the list of artificial lakes un-
der 100 acres in size with unlimited boat motor size and no-
wake speed.

Any interested person may make written comments on
this proposed amendment on or before January 27, 2004.
Such written materials should be directed to the Law En-
forcement Bureau, Department of Natural Resources, Wal-
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lace State Office Building, 502 East 9th Street, Des Moines,
lowa 50319-0034. Persons who wish to convey their views
orally should contact Steve Dermand of the Law Enforce-
ment Bureau at (515)281-4515.

A public hearing will be held on January 27, 2004, at
9 am. in the Fourth Floor West Conference Room of the Wal-
lace State Office Building, at which time persons may pre-
sent their views either orally or in writing. At the hearing,
persons will be asked to give their names and addresses for
the record and to confine their remarks to the subject of the
amendment.

Any person who intends to attend the public hearing and
has special requirements such as those related to hearing or
mobility impairments should contact the Department of Nat-
ural Resources and advise of specific needs.

This amendment isintended to implement lowa Code sec-
tion 462A.31.

The following amendment is proposed.

Amend subrule 45.4(2) by adopting the following new
paragraph in alphabetical order:

Middle River State Park Lakes, Warren County—motor
boats of outboard or inboard/outdrive type and unrestricted
horsepower at no-wake speed.

ARC 3067B
SECRETARY OF STATE[721]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Noatice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 47.1 and
Section 302 of the Help America Vote Act of 2002 (Pub. L.
107-252) (HAVA), the Secretary of State hereby gives Notice
of Intended Action to amend Chapter 21, “Election Forms
and Instructions,” lowa Administrative Code.

This amendment isintended to implement lowa Code sec-
tion 47.1 and Section 302 of the Help America Vote Act of
2002 (Pub. L. 107-252) (HAVA). lowa Code section 47.1 re-
quires the State Commissioner of Elections (Secretary of
State) to promulgate rules regarding €l ection emergency Situ-
ations. lowa's HAVA dtate plan provides that the State Com-
missioner of Elections will promulgate administrative rules
to implement Section 302(c), which requires that any person
who votes after the statutory hour for closing the polls shall
vote only by casting a provisional ballot if the voting hours
have been extended by a court order.

Any interested person may make written suggestions or
comments on this proposed amendment through January 27,
2004. Such written suggestions or comments should be di-
rected to Sandra J. Steinbach, Director of Elections, Office of
the Secretary of State, Lucas State Office Building, 321 E.
12th Street, Des Moines, lowa 50319.

Persons who want to convey their views oraly should
contact the Secretary of State's office by telephone at (515)
281-5823 or in person at the Secretary of State's office on the
first floor of the Lucas State Office Building, 321 E. 12th
Street, Des Moines, lowa

Requests for a public hearing must be received by 4:30
p.m. on January 26, 2004.
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This amendment is intended to implement lowa Code sec-
tion 47.1 and Section 302 of the Help America Vote Act of
2002 (Pub. L. 107-252).

The following amendment is proposed.

Amend subrule 21.1(12) to read as follows:

21.1(12) Federal elections.

a. If an emergency occurs that will adversely affect the
conduct of an election at which candidates for federal office
will appear on the ballot, the election shall not be postponed
or delayed. Emergency measures shall be limited to reloca-
tion of polling places, modification of the method of voting,
reduction of the number of precinct election officials a apre-
cinct and other modifications of prescribed election proce-
dures which will enable the election to be conducted on the
date and during the hours required by law.

The primary election held in June of even-numbered years
and the general election held in November of even-numbered
years shall not be postponed. Special elections called by the
governor pursuant to lowa Code section 69.14 shall not be
postponed unless no federal office appears on the ballot.

b. If afederal or state court order or any other order ex-
tends the time established for closing the polls pursuant to
lowa Code section 49.73, any person who votes after the stat-
utory hour for closing the polls shall vote only by casting a
provisional ballot pursuant to lowa Code section 49.81. Pro-
visional ballots cast after the statutory hour for closing the
polls shall be sealed in a separate envelope from provisional
ballots cast during the statutory polling hours. The absentee
and special voters precinct board shall tabulate and report
the results of the two sets of provisional ballots separately.

ARC 3068B
SECRETARY OF STATE[721]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Natice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code sections 47.1 and
422E.2(3), the Secretary of State hereby gives Notice of In-
tended Action to amend Chapter 21, “Election Formsand In-
structions,” lowa Administrative Code.

These amendments are intended to implement lowa Code
section 422E.2 as amended by 2003 lowa Acts, chapter 157.
Changes made to lowa Code section 422E.2 in 2003 lowa
Acts, chapter 157, now require the ballot language used in lo-
cal sales and services tax elections to be taken from the mo-
tions or petition requesting the election. These amendments
prescribe forms for petitions and motions requesting elec-
tions regarding local option taxes for school infrastructure.
The purpose of the amendmentsisto provide auniform struc-
ture for the sources of ballot language for these elections.

Any interested person may make written suggestions or
comments on these proposed amendments through January
27,2004. Such written suggestions or comments should be
directed to Sandra J. Steinbach, Director of Elections, Office
of the Secretary of State, 321 E. 12th Street, L ucas State Of-
fice Building, Des Moines, lowa 50319.

Persons who want to convey their views oraly should
contact the Secretary of State's office at (515)281-5823, or in
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person at the Office of the Secretary of State, 321 E. 12th
Street, Lucas State Office Building, First Floor, Des Maines,
lowa 50319.

Requests for a public hearing must be received by 4:30
p.m. on January 26, 2004.

These amendments are intended to implement lowa Code
section 422E.2 as amended by 2003 lowa Acts, chapter 157.

The following amendments are proposed.

ITEM 1. Amend paragraph 21.803(1)“a” to read as fol-
lows:

a. Petitions requesting local sales and services tax elec-
tions. Petitions requesting local sales and services tax elec-
tions for school infrastructure projects shall be filed with the
board of supervisors.

(1) The content of the ballot shall be substantially similar
to the language on the heading of the petition. Each petition
shall include a grid for each person signing the petition to
add the person’s address (including house number and street
name, if any, and city) and the date the person signed the peti-
tion. The petition shall also include one of the following
headings, as appropriate:

(1) 1. Each petition for imposition of local sales and ser-
vices taxes for school infrastructure shall include the follow-
|ng heading:

A _statement in-substantially-the followir ng form: We

J.- OHOovY

the undersigned eligible electors of

County, hereby request imposition

repeal) of alocal option sales and services tax for school in-
frastructure projects.

Rate of tax: % (must be 1% or less).

The tax will be collected beginning on (January 1 or July
1), (year).

The tax will end on (December 31 or June 30), (year).
[NoTe: Thetax may be collected for a maximum of ten years.
All school infrastructure taxes are repealed by statute on De-
cember 31, 2022.]

The revenue collected from this tax will be used for:

(List the intended uses of the tax revenue. The use or uses
must be among the approved uses of the tax that are autho-
rized by lowa Code section 422E.1 as amended by 2003 lowa
Acts, chapter 157)

2. Each petition for anincrease or a decreasein therate
of a local sales and services tax for school infrastructure
shall include the following heading:

Wk, the undersigned eligible electors of
County, hereby request an increase (or a decrease) intherate
of the local option sales and services tax for school infra-
structure.

The current rate of the tax is: %.

If approved at this election, the new rate of the tax will be:

% (must be 1% or less).

3. Each petition for repeal of a local sales and services
tax for school infrastructure shall include the following
heading:

Wk, the undersigned eligible electors of
County, hereby request repeal of the local option sales and
services tax for school infrastructure.

4. Use change elections shall only be held in the school
district in which the use change is proposed. The question
shall be presented to the registered voters of the entire school
district, even if the school district includes territory in more
than one county. Each petition for changein the use of a lo-
cal sales and services tax for school infrastructure shall
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specify one school district for which the use change is pro-
posed, and shall include the following heading:

We, the undersigned eligible electors of
County, hereby request a change in the use of the local option
sales and servicestax for school infrastructurein
School District.

We propose that the revenue from the tax be used for the
following purposes:

(List the intended uses of the tax revenue. The use or uses
must be among the approved uses of the tax that are autho-
rized by lowa Code section 422E.1 as amended by 2003 lowa
Acts, chapter 157.)

(2) and (3) No change.

ITEM 2. Amend paragraph 21.803(1)“b” by adding the
following new paragraphs at the end thereof:

The content of the ballot shall be substantially similar to
the language of the motion. Motions shall bein substantially
the following form:

(1) Motion for imposition of local sales and servicestaxes
for school infrastructure:

The Board of Directors of School Dis-
trict hereby requests imposition of a local option sales and
servicestax for school infrastructure.

Rate of tax: % (must be 1% or less).

The tax will be collected beginning on (January 1 or July
1), (year).

The tax will end on (December 31 or June 30), (year).
[NoTE: The tax may be collected for a maximum of ten
years. All school infrastructure taxes are repealed by statute
on December 31, 2022.]

The revenue collected from this tax will be used for:

(List the intended uses of the tax revenue. The use or uses
must be among the approved uses of the tax authorized by
lowa Code section 422E.1 as amended by 2003 lowa Acts,
chapter 157.)

(2) Motion for anincrease or decreasein therate of alocal
sales and services tax for school infrastructure:

The Board of Directors of School District
hereby requests an increase (or a decrease) in the rate of the
local option sales and services tax for school infrastructure.

The current rate of thetax is: %.

The new rate of the tax will be: % (must be 1% or
less).

(3) Motion for repeal of alocal sales and servicestax for
school infrastructure:

The Board of Directors of School Digtrict
hereby requests repeal of the local option sales and services
tax for school infrastructurein County.

(4) Motion for change in the use of alocal sales and ser-
vicestax for school infrastructure:

The Board of Directors of School Dis-
trict hereby requests a change in the use of the local option
sdes and services tax for school infrastructure for

School District.

If achangeisapproved at this election, the tax will be used

for the following purposes:

NOTICES 1183

(List theintended uses of the tax revenue. The use or uses
must be among the approved uses of the tax that are autho-
rized by lowa Code section 422E.1 as amended by 2003 lowa
Acts, chapter 157.)

ITEM 3. Amend subrule 21.803(3), introductory para-
graph, to read asfollows:

21.803(3) Form of ballot for local sales and services tax
for school infrastructure projects. The ballot language for a
public measure to impose, to change the rate of, to change the
use of or to repeal alocal sales and servicestax for school in-
frastructure projects shall be the same in each precinct in the
county. The content of the ballot shall be substantially simi-
lar to the petition of the board of supervisors or motions of
the school district or school districts requesting the election,
including the rate of the tax, imposition and repeal date, and
the specific purpose or purposes for which the revenues will
be expended.

ITEM 4. Amend subrule 21.803(3) by adding the follow-
ing new paragraph “d”:

d. Theballot for electionsto decide achangein the use of
the local sales and servicestax for school infrastructure shall
be asfollows:

Q (Insert letter to be assigned by the commissioner.)

SHALL THE FOLLOWING PUBLIC MEASURE
BE ADOPTED? YES []
NO

Summary: To authorize a change in the use of the local

option sales and services tax for school infrastructure for
School District.

(Insert in substantially the following form the entire text of
the proposed public measure immediately below the summa-
ry on al paper balots as provided in lowa Code section
49.45, or place on the left-hand side inside the curtain of each
voting machine as provided in lowa Code section 52.25.
Counties using special paper ballots which are read by com-
puterized tabulating equipment may summarize the question
on the ballot and post the complete text as provided in lowa
Code section 52.25.)

Inthe School Disgtrict, the use of the local op-
tion sales and services tax for school infrastructure shall be
changed.

PROPOSED USES OF THE TAX:

If the change is approved, revenues from the sales and ser-
vicestax shall be allocated as follows:

(List the intended uses of the tax revenue. The use or uses
must be among the approved uses of the tax that are autho-
rized by lowa Code section 422E.1 as amended by 2003 lowa
Acts, chapter 157.)

CURRENT USES OF THE TAX:

Revenues from the tax are currently allocated as follows:

(List the current uses of the tax as shown on the ballot at
the election at which the tax was imposed.)
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HUMAN SERVICES
DEPARTMENT[441]

Adopted and Filed Emergency After Notice

Pursuant to the authority of lowa Code section 249A .4, the
Department of Human Services amends Chapter 76, “Ap-
plication and Investigation,” lowa Administrative Code.

These amendments:

e Add the on-line HAWK-I application asavalid Med-
icaid application.

e Update form numbers and add references to the Span-
ish trandlations of the Health Services Application and the
Notice of Decision, Forms 470-2927(S) and 470-0486(S),
respectively. (The HAWK-I application in the Comm. 156
brochure is printed in English on one side and Spanish on the
other side.)

All applications for HAWK-I benefits must be screened
for potential Medicaid eligibility. When Medicaid eligibility
is found, the family is not required to complete another ap-
plication form to receive Medicaid benefits. The HAWK-I
program is implementing an on-line application process, so
the Department needs to be able to recognize the new on-line
application as avalid Medicaid application.

These amendments do not provide for waiversin specified
situations because these changes are a benefit to applicants.

Notice of Intended Action on these amendments was pub-
lished in the lowa Administrative Bulletin on October 29,
2003, as ARC 2903B. The Department received no com-
ments on the Notice of Intended Action. These amendments
areidentical to the Notice of Intended Action.

The Council on Human Services adopted these amend-
ments on December 10, 2003.

The Department finds that these amendments confer a
benefit by giving families more options for filing aMedicaid
application. Therefore, these amendments are filed pursuant
to lowa Code section 17A.5(2)“b" (2), and the normal effec-
tive date is waived.

These amendments are intended to implement lowa Code
section 249A 4.

These amendments became effective January 1, 2004.

The following amendments are adopted.

Amend rule 441—76.1(249A) as follows:

Amend the introductory paragraph and first unnumbered
paragraph as follows:
441—76.1(249A) Application. An application for family
medical assistance-related Medicaid programs shall be sub-
mitted on the Public Assistance Application, Form 470-0462
or Form 470-0466 (Spanish);; the Health Services Applica-
tion, Form 470-2927 or Form 470-2927(S);; or the Healthy

ids—i HAWK-I} Application, Form

470-3526 Comm. 156;;

470-3564 or the HAWK-I Electronic Application Summary
and Sgnature Page, Form 470-4016. The Health Services
Application, Form 470-2927 or Form 470-2927(S), shall be
used for persons applying for assistance under the medically
needy program as provided at 441—subrule 75.1(35).

An application for SSlI-related Medicaid shall be sub-
mitted on the Health Services Application, Form 470-2927
or Form 470-2927(S). The Health Services Application,
Form 470-2927 or Form 470-2927(S), shall be used for per-
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sons applying for assistance under the medically needy pro-
gram as provided at 441—subrule 75.1(35).

Amend the third unnumbered paragraph as follows:

An application for Medicaid for persons in foster care
shall be submitted on Form 470-2927 or Form 470-2927(9),
Health Services Application.

Amend subrule 76.1(1), paragraph “b,” asfollows:

b. The ids HAWK-1} Ap-
plication, Form-470-3526 Comm. 156, and the HAWK-I
Electronic Application Summary and Sgnature Page, Form
470-4016, shall be filed with the third-party administrator as
provided at 441—subrule 86.3(3). If it appearsthat the fami-
ly is Medicaid-€eligible, the third-party administrator shall
forward the application to the department office responsible
for determining Medicaid eligibility.

Amend subrule 76.1(2), paragraph “c,” asfollows:

c. When a ids i HAWK-1}
Application, Form-470-3526 Comm. 156, or HAWK-| Elec-
tronic Application Summary and Sgnature Page, Form 470-
40186, is filed with the third-party administrator and subse-
quently referred to the department for aMedicaid digibility
determination, the date the application is received and date-
stamped by the third-party administrator shall be the filing
date.

Amend subrule 76.1(6) as follows:

76.1(6) Right to withdraw the application. After an ap-
plication has been filed, the applicant may withdraw the ap-
plication at any time prior-to before the eligibility determina
tion. The applicant may request that the application be with-
drawn entirely or may, prior-to before the date the application
is processed, request withdrawal for any month covered by
the application process except as provided in the medically
needy program in accordance with the provisions of
441—subrule 75.1(35). Requests for voluntary withdrawal
of the application shall be documented in the case record and
a notice-of decision Notice of Decision, Form PA-3102-0
470-0485, 470-0486, 470-0486(S), or PA-3159-0 470-0490,
shall be sent to the applicant confirming the request.

[Filed Emergency After Notice 12/16/03, effective 1/1/04]
[Published 1/7/04]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 1/7/04.

ARC 3072B

HUMAN SERVICES
DEPARTMENT[441]

Adopted and Filed Emergency After Notice

Pursuant to the authority of lowa Code section 5141.5,
subsection 8, the Department of Human Services amends
Chapter 86, “Healthy and Well Kidsin lowa (HAWK-I) Pro-
gram,” lowa Administrative Code.

These amendments:

e Establish aprocedurefor eectronic filing of HAWK-I
applications. Under these amendments, applicants will be
able to submit information through the HAWK-I Web site.
The third-party administrator will mail the applicant aform
summarizing the data submitted and requesting the appli-
cant’s signature. The date that this signed form is returned
will be considered thefiling date for the HAWK-I application
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(and for the Medicaid application if the family isreferred for
Medicaid eligibility determination).

e Clarify that only income of the family members who
are living together is considered in determining HAWK-I €li-
gibility.

e Removereferencesto legal custody. Only the physi-
cal custody of the child is considered in determining whether
the parent and child are “living together” for the purpose of
qualifying for HAWK-I coverage.

These amendments do not provide for waiversin specified
situations because they confer a benefit on affected families
and make technical changes. Families that want to request a
waiver can do so under the Department’s general rule on ex-
ceptions at 441—1.8(17A,217).

Notice of Intended Action on these amendments was pub-
lished in the lowa Administrative Bulletin on October 29,
2003, as ARC 2892B. The Department received no com-
ments on the Notice of Intended Action. These amendments
areidentical to the Notice of Intended Action.

The HAWK-I Board adopted these amendments on De-
cember 15, 2003.

The Department finds that these amendments confer a
benefit on the public by expanding the options available for
filing applications. Therefore, these amendments are filed
pursuant to lowa Code section 17A.5(2)“b"(2), and the nor-
mal effective date is waived.

These amendments are intended to implement lowa Code
chapter 5141.

These amendments became effective on January 1, 2004.

The following amendments are adopted.

ITEm 1. Amend subrule 86.2(2), paragraph “a,” sub-
paragraph (2), introductory paragraph, as follows:

(2) Unearned income. The unearned income of al par-
ents, spouses and children under the age of 19 who areliving
together in accordance with subrule 86.2(3) shall be counted.
Unearned income is any income in cash that is not gained by
labor or service. The available unearned income shall be the
amount remaining after the withholding of taxes (Federal In-
surance Contribution Act, state and federal income taxes).
Examples of unearned income include, but are not limited to:

ITEM 2. Amend subrule 86.2(3), paragraph “b,” as fol-
lows:

b. Parents. Any parent living with the child under the
age of 19 shall beincluded in the family size. Thisincludes
the biological parent, stepparent, or adoptive parent of the
child and is not dependent upon whether the parents are mar-
ried to each other. In situations where the parents do not live
together but share joint legal-er physical custody of the chil-
dren, the family size shall be based on the household in which
the child spends the magjority of the time. If both parents
sharelegal-or physical custody equally, either parent may ap-
ply fer on behalf of the child and the family size shall be
based on the household of the applying parent.

ITEM 3. Amend subrule 86.3(2) as follows:

86.3(2) Application form. An application for the
HAWK-I program shall be submitted on Form-470-3526
Comm. 156, HAWK-I} Ap-
plication, or on Form 470-4016, HAWK-I Electronic Ap-
plication Summary and Sgnature, unless the family applies
for the Medicaid program first.

a. When an application has been filed for the Medicaid
program in accordance with the provisions of rule 441—
76.1(249A) and Medicaid eligibility does not exist in accor-
dance with the provisions of rule 441—75.1(249A), or the
family must meet a spenddown in accordance with the provi-
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sions of 441—subrule 75.1(35) before the child can attain
eligibility, the Medicaid application shal be used to establish
eligibility for the HAWK-I program in lieu of the Healthy
and-Well Kids-in—tlowa(HAWK-I) Application, Form
470-3526 Comm. 156, or Form 470-4016, HAWK-| Elec-
tronic Application Summary and Sgnature.

b. Applications may be abtained by telephoning the toll-
free telephone number of the third-party administrator or by
accessing the Web site at www.hawk-i.org.

ITEM 4. Amend subrule 86.3(4) as follows:
86.3(4) Date and method of filing. The application is con-
sidered filed on the date an identifiable application is re-

ce|ved by theth| rd party admlnlstrator unl%s{hetamn%has

able appllcatlon |san appllcatlon containing aleglble name,
address, and signature.

a. Medicaid applications referred to the HAWK-I pro-
gram. When the family has applied for Medicaid first and the
department local office makes a referral to the third-party
administrator, the date the Medicaid application was origi-
nally filed with the department shall be thefiling date.

b. Electronic applications. When an application is sub-
mitted electronically to the third-party administrator, the ap-
plication is considered filed on the date the third-party ad-
ministrator receives Form 470-4016, HAWK-1 Electronic
Application Summary and Sgnature, containing a legible
signature.

[Filed Emergency After Notice 12/16/03, effective 1/1/04]
[Published 1/7/04]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 1/7/04.

ARC 3078B

HUMAN SERVICES
DEPARTMENT[441]

Adopted and Filed Emergency

Pursuant to the authority of lowa Code section 234.6, the
Department of Human Services hereby amends Chapter 185,
“Rehabilitative Treatment Services,” lowa Administrative
Code.

These amendments change the requirements for provision
of therapy and counseling in various levels of rehabilitative
treatment group care service and describe how overpayments
are calculated.

The current rules applicable to rehabilitative treatment
services contracts specify that a provider bill the Department
on a monthly basis. However, the requirements for most
group foster care services provide for an average weekly
therapy and counseling requirement, the amount of whichis
dependent upon the level of care (community, comprehen-
sive or enhanced).

In Boys and Girls Home and Family Services, Inc. v. State
of lowa Department of Human Services, No. 3-139/02-0866,
June 13, 2003, the lowa Court of Appeals determined that a
formula of only full-week periods consisting of more than
one week (i.e., periods of 14, 21 or 28 days) should be used to
determine whether a provider isin compliance with the thera-
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py and counseling requirements for rehabilitative treatment
and supportive services contracts. The Department issued
audit guidelines on September 2, 2003, to comply with the
decision of the lowa Court of Appeals.

These amendments clarify the therapy and counseling re-
guirements and their application upon audit by changing the
therapy and counseling requirement for group foster care ser-
vices from a weekly requirement to a calendar monthly re-
quirement, based upon the total number of service days pay-
ableto the provider during the calendar month. The amend-
ments al so abandon the concept of “ contiguous day periods’
used in the September 2, 2003, audit guidelines.

Under these amendments, the number of hours of therapy
and counseling required to be provided is determined based
only upon the number of service days payable to the provider
and the level of care (community, comprehensive, or en-
hanced). Therapy and counseling services and skill develop-
ment can be provided on any day during the calendar month
that the child is present in the facility. A child is considered
“present” in afacility if the child isin the facility for at least a
portion of the day. Therapy and counseling services may be
provided in a setting other than the facility. These amend-
ments will be applied when the Department initiates any re-
habilitative treatment and supportive services hilling audits
on or after December 1, 2003.

Since rehabilitative treatment services are subject to Med-
icaid coverage and audit requirements, the Department is
submitting these policies to the Center for Medicare and
Medicaid Services (CMS) for review. While these changes
do not require a Medicaid State Plan amendment, CM S ap-
proval is required to ensure that there is not a negative fiscal
impact on the state.

There are no waiver provisions specifically in these
amendments. Individuals may request a waiver under the
Department’s general rule on exceptions at 441—1.8(17A,
217).

The Department of Human Services finds that notice and
public participation are unnecessary and contrary to the pub-
lic interest. These amendments have been developed in re-
sponse to a petition for rule making from providers. There-
fore, these amendments are filed pursuant to lowa Code sec-
tion 17A.4(2).

The Department finds that these amendments confer a
benefit on providers by clarifying service provision and audit
requirements. Therefore, these amendments are filed pur-
suant to lowa Code section 17A.5(2)“b" (2).

The Council on Human Services adopted these amend-
ments on December 10, 2003.

These amendments are intended to implement lowa Code
sections 234.6 and 234.38.

These amendments are a so published herein under Notice
of Intended Action as ARC 3073B to allow for public com-
ment.

These amendments became effective on January 1, 2004.

The following amendments are adopted.

ITEm 1. Amend subrule 185.13(2), paragraph “e,” by
adopting the following new subparagraph (3):

(3) Thetotal of the payments determined to bein error in
the audit sample shall be divided by the total paymentsin the
reviewed audit sample to calculate the percentage of dollars
paid in error. This sample error payment rate shall then be
multiplied by the total dollars in the audit universe from
which the audit sample was sel ected to determine the extrap-
olated overpayment.

ITEM 2. Amend rule 441—185.83(234) as follows:
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Amend subrule 185.83(1), introductory paragraph and
paragraph “a,” asfollows:

185.83(1) Community residential group treatment. Com-
munity residential group treatment provides treatment in a
facility licensed under 441—Chapter 114, 115, or 116, 481—
Chapter 57 or 63, or 643—Chapter 3 for individuals who are
unableto livein family situations due to emotional or behav-
ioral disahilities but are capable of interacting in acommuni-
ty environment. This level of treatment requires a level of
supervision and intensity of programming required to treat
children who present less intensive emotional or behaviora
problems. Restorative living and social skills devel opment
will be provided to individuals on adaily basis. Therapy and
counseling to the child, either on agroup or individua basis,
shall be provided in accordance
with the requirements of subrule 185.83(5), except for facili-
ties licensed under 441—Chapter 116, or 481—Chapter 57
or 63. Children are provided with 24-hour supervision, 16
hours of which staff 1s awake.

a.  Children receiving community residentia group treat-
ment shall receive the following services. restorative living
or socia skills devel opment and group or mdrvrdual therapy
and counselrng \ , e

Therapy and couneehng Services shall beprovr ded to each
child in accordance with the requirements of subrule
185.83(5).

Amend subrule 185.83(2), paragraph “a,” asfollows:

a.  Component services to be provided to individualsin
comprehensive residential treatment include: restorative liv-
ing or social skills development provided severa times per
day and group or |nd|V|duaI therapy or Counsel ing. Anaver—

Therapy and counsellng ser—
vices shall be provided to each child in accordance with the
requirements of subrule 185.83(5).

Amend subrule 185.83(3), paragraph “a,” asfollows:
a.  Children in enhanced residential treatment shall re-
ceive the following services. restorative living or socia

skills development several times per day and group or indi-
vrdual therapy or counsel ing.

eaehehrid Therapy and counsellng eervr ces shall be pro-
vided to each child in accordance with the requirements of
subrule 185.83(5).

Adopt the following new subrule:

185.83(5) Therapy and counseling requirements for com-
munity residential group treatment, comprehensive residen-
tial treatment, and enhanced residential treatment. The de-
partment requires a designated number of hours of therapy
and counseling services during each calendar month for chil-
dren in community residential group treatment, comprehen-
sive residential treatment and enhanced residential treat-
ment, as set forth in this subrule.

a. Community residential group treatment. Each child
in community residential group treatment shall receive the
number of hours of therapy and counseling services set forth
below, based upon the number of days during the calendar
month that the child is present in the facility.

Number of days Required
present in facility number of hours

1-6 0
7-13 1
14-20 2
21-27 3
28-31 4
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The required number of hours of therapy and counseling
may be provided on any day during the calendar month that
the child is present in the facility, and may be provided on ei-
ther agroup or individual basis.

b. Comprehensive residential treatment. Each child in
comprehensive residential treatment shall receive the num-
ber of hours of therapy and counseling services set forth be-
low, based upon the number of days during the calendar
month that the child is present in the facility.

Number of days Required number
present in facility of hours
1-3 0
4-6 1
7-13 2
14-20 4
21-27 6
28-31 8

The required number of hours of therapy and counseling
may be provided on any day during the calendar month that
the child is present in the facility, and may be provided on ei-
ther agroup or individual basis.

c. Enhanced residential treatment. Each child in en-
hanced residential treatment shall receive the number of
hours of therapy and counseling services set forth below,
based upon the number of days during the calendar month
that the child is present in the facility.

Number of days Required number
present in facility of hours
1-2 0
34 1
5-6 2
7-13 3
14-20 6
21-27 9
28-31 12

The required number of hours of therapy and counseling
may be provided on any day during the calendar month that
the child is present in the facility, and may be provided on e-
ther agroup or individual basis.

d. Satisfaction of required therapy and counseling with
additional services contracted for under rule 441—
185.84(234).

(1) If the review organization has authorized additional
therapy and counseling servicesto the child under rule 441—
185.84(234), and the provider has failed to meet the therapy
and counseling requirements established in this subrule, the
additional therapy and counseling services provided when
the child is present in the facility shall be applied toward sat-
isfaction of the therapy and counseling requirements estab-
lished in this subrule.

(2) To the extent that the additional therapy and counsel-
ing services are applied to satisfy the therapy and counseling
requirements, the provider shall not be entitled to payment
for additional therapy and counseling services under rule
441—185.84(234).

ITEM 3. Reserve rules 441—185.123 through 441—
185.125.

ITEM 4. Amend 441—Chapter 185 by adopting the fol-
lowing new division:
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DIVISION VIII
OVERPAYMENT PROVISIONS

441—185.126(234) Calculation of overpayments. Over-
payment amounts shall be calculated by multiplying the unit
rate by the number of units of the service for which the provid-
er received payment in error.

185.126(1) Random sampling and extrapolation. When
random sampling and extrapolation are used, the overpay-
ment shall be calculated in accordance with paragraph
185.13(2)“e”

185.126(2) Special provisionsfor group care. The proce-
duresin this subrule shall be applied to any billing auditsini-
tiated on or after December 1, 2003.

a. Determining the amount of overpayment for each
child. When the department identifies an overpayment in a
community, comprehensive, or enhanced group care service
asaresult of aprovider’sfailure to meet the requirements for
group care therapy and counseling established in subrule
185.83(5) or failure to meet the requirements for group care
skill development as established in subrule 185.83(1),
185.83(2), or 185.83(3), the amount of overpayment for that
service for a child during a calendar month shall be calcu-
lated as follows:

(1) Multiply the number of days for which the skill devel-
opment requirement for the client was not met (deficient skill
development days) by the unit rate. Thisisthe skill develop-
ment overpayment amount.

(2) Subtract the number of deficient skill development
days from the number of days for which the provider re-
celved payment. The number of daysremaining, if any, shall
be used to determine the number of hours of acceptable thera-
py and counseling required pursuant to subrule 185.83(5).
Any acceptable therapy and counseling provided during defi-
cient skill development days shall be counted toward the
therapy and counseling minimum requirement.

(3) Determine whether the amount of acceptable therapy
and counseling provided and documented for the client dur-
ing the calendar month is less than the number of hours of
therapy and counseling required for the number of days of
group care paid for during the calendar month that remains
after adjusting for skill development deficiencies. If so, sub-
tract the amount of acceptable therapy and counseling pro-
vided and documented for the client during the calendar
month from the number of hours of therapy and counseling
required for the remaining number of days of group care paid
for the client during the calendar month. Divide this remain-
der by the required number of hours of therapy and counsel-
ing for the remaining number of days of group care paid for
the client during the calendar month. The result of this divi-
sion, expressed as a percentage, is the therapy and counseling
deficiency percentage.

(4) Subtract the skill development overpayment amount
from the total payment for this service code for this child for
this month.

(5) Multiply the remaining payment, if any, by the thera-
py and counseling deficiency percentage. The result is the
therapy and counseling overpayment amount.

(6) Add the skill development overpayment amount to the
therapy and counseling overpayment amount. The result is
the total overpayment amount for the child for the service
code for the calendar month.

b. Determining the total overpayment amount. Add the
overpayment amounts for all clients for the service code for
each calendar month together to determine the total overpay-
ment amount.
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(1) If extrapolation is not used, this amount is the total
overpayment amount.

(2) If random sampling and extrapolation are used, then
this amount is used to calculate the sample error payment rate
in accordance with subparagraph 185.13(2)“€’(3). The sam-
ple error payment rate is then used to calculate the extrapo-
lated overpayment.

c. Examples. The examples set forth below are designed
to address only the overpayment cal culation with respect to
per diem service, and do not address overpayment calcula-
tions with respect to per diem maintenance, additional ser-
vices or optional service. The following examplesillustrate
the calculation of the overpayment amount for per diem ser-
vice on rehabilitative and supportive services group foster
care audits:

ExAMPLE 1. The provider furnishes comprehensive resi-
dential treatment to Child A for the month of July. Child A
was discharged on July 27, so the provider may bill for only
26 days of service for July. The provider has mistakenly
billed for 31 days of service for July. The provider has billed
aper diem rate of $90 for each day of service, representing a
total billing for July of $2,790 ($90 x 31).

Upon audit, it is determined that the provider has properly
documented skill development services for each of the days
the child was present in the facility and has furnished five
hours of therapy and counseling to Child A during July. The
overpayment calculation with respect to Child A is as fol-
lows:

The erroneous billing for five days of service during
the month results in an audit adjustment of $450 ($90 x 5).
The requirement for therapy and counseling for the number
of days of service for which the provider may bill (26) is
six hours, but only five hours of therapy and counseling
were provided, resulting in an error rate of 16.67 percent
((6 - 5) + 6 =16.67 percent).

This error rate is then multiplied by the difference between
the total amount the provider billed for the month ($2,790)
less the overpayment for the erroneous billing ($450). There
is no audit adjustment for skill development since the re-
quired skill development was properly documented. Thus,
the overpayment for therapy and counseling is $390 (($2,790
- $450) x 16.67 percent = $390).

The total overpayment amount is $840, the sum of the
overpayment for the erroneous billing ($450) and the over-
payment for therapy and counseling ($390).

EXAMPLE 2. The provider furnishes community residen-
tial group treatment to Child B for the month of August. A
provider may bill for the day of admittance to the program if
service provision requirements for that day are otherwise sat-
isfied. Since Child B was admitted to the program on August
14, Child B was present in the program for 18 days during the
month. The provider has billed a per diem rate of $75 for
each day of service, representing atotal billing for August of
$1,350 ($75 x 18).

Upon audit, it is determined that the provider failed to doc-
ument the provision of skill development for two of the days
during the service period during the month and that the pro-
vider has furnished 1.5 hours of therapy and counseling to
Child B during August. The overpayment calculation with
respect to Child B is asfollows:

The failure to document the provision of skill develop-
ment for two days of service during the month resultsin an
audit adjustment for skill development of $150 ($75 x 2).

The requirement for therapy and counseling for the num-
ber of days of service for which the provider may bill (16) is
two hours, but only 1.5 hours of therapy and counseling were
provided, resulting in an error rate of 25 percent ((2- 1.5) + 2
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= 25 percent). Thiserror rateisthen multiplied by the differ-
ence between the total amount billed by the provider for the
month ($1,350) |ess the overpayment determined for skill de-
velopment ($150). Thus, the overpayment for therapy and
counseling is $300 (($1,350-$150) x 25 percent = $300).

The total overpayment amount is $450, the sum of the
overpayment for skill development ($150) and the overpay-
ment for therapy and counseling ($300).

ExAaMPLE 3. The provider furnishes enhanced residential
treatment to Child C for the month of September. Child Cis
present in the program from the beginning of the month until
discharged from the program on September 16. Since a pro-
vider may not bill for the day of discharge, the provider bills
for 15 days of service for the month. The provider has billed
aper diem rate of $100 for each day of service, representing a
total hilling for September of $1,500 ($100 x 15).

Upon audit, it is determined that the provider has docu-
mented the required skill development for the month and has
furnished four hours of therapy and counseling to Child C
during September. The overpayment calculation with re-
spect to Child Cisasfollows:

There is no audit adjustment for skill development since
the required skill development was properly documented.

The requirement for therapy and counseling for the num-
ber of days of service for which the provider may bill (15)
is six hours, but only four hours of therapy and counseling
were provided, resulting in an error rate of 33.33 percent
((6 - 4) + 6 =33.33 percent). Thiserror rate is then multi-
plied by the difference between the total amount the provider
billed for the month ($1,500) less the overpayment deter-
mined for skill development ($0). Thus, the overpayment for
therapy and counseling is $500 (($1,500 - $0) x 33.33 per-
cent = $500).

The total overpayment amount is $500, the sum of the
overpayment for skill development ($0) and the overpay-
ment for therapy and counseling ($500).

[Filed Emergency 12/16/03, effective 1/1/04]
[Published 1/7/04]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 1/7/04.

ARC 3069B

MANAGEMENT DEPARTMENT[541]
Adopted and Filed Emergency After Notice

Pursuant to the authority of lowa Code section 8.6 and
2003 lowa Acts, chapter 178, section 27, the Department of
Management adopts Chapter 15, “Local Government In-
novation Fund Committee,” lowa Administrative Code.

These rules establish the procedures used by the Local
Government Innovation Fund Committee for application re-
view, grant and loan awards and to ensure that the proceed-
ings of the Committee are conducted in an orderly manner.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on October 15, 2003, as ARC 2872B
and the Adopted and Filed rules were published in the De-
cember 24, 2003, lowa Administrative Bulletin as ARC
3040B. Theserulesareidentical to the rules published under
Notice of Intended Action and Adopted and Filed.

The Department finds, pursuant to lowa Code section
17A.5(2)"b" (2), that the normal effective date of therules, 35
days after publication, should be waived and the rules made
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effective December 10, 2003, upon filing. This will enable
the committee to begin operations before the legidlative ses-
sion begins and, if necessary, introduce legidlation.

These rules are intended to implement lowa Code section
8.6 and 2003 lowa Acts, chapter 178, section 27.

These rules became effective December 10, 2003.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these rules[Ch 15] is being omitted. Theserulesareidentical
to those published under Notice as ARC 2872B, |IAB
10/15/03.

[Filed Emergency After Notice 12/10/03, effective 12/10/03]
[Published 1/7/04]

[For replacement pages for IAC, see IAC Supplement
1/7/04.]

ARC 3071B

UTILITIESDIVISION[199]

Adopted and Filed Emergency

Pursuant to lowa Code sections 17A.4, 476.1, 476.1A,
476.1B, and 476.27, the Utilities Board (Board) gives notice
that on December 16, 2003, the Board issued an order in
Docket No. RMU-03-15, Inre:_Crossing of Railroad Rights-
of-Way—Insurance Provisions, “Order Granting Joint Peti-
tion and Adopting Emergency Rule Making.” The Board is
adopting amendments to 199 IAC 42.1(476), 42.9(3), and
42.9(4) and adopting new subrule 42.9(7), proposed in ajoint
petition for rule making filed by the Small Utility Group and
the lowa Railroads. The amendments add a definition for
small utility and adopt insurance requirements for small utili-
tiesin connection with crossing of railroad rights-of-way.

The Small Utility Group is comprised of the lowa Associ-
ation of Municipal Utilities, the lowa Association of Water
Agencies, the American Water Works Association, the lowa
Rural Water Association, the lowa Association of Electric
Cooperatives, the Rural lowa Independent Telephone Asso-
ciation, the lowa L eague of Cities, and the lowa Telecommu-
nications Association. Therailroads represented by the lowa
Railroads are the Union Pacific Railroad, Burlington North-
ern Santa Fe Railroad, Appanoose County Community Rail-
road, Burlington Junction Railroad, Cedar Rapids and lowa
City Railroad, Chicago Central and Pacific Railroad, lowa
Interstate Railroad, lowa Northern Railroad, lowa Traction
Railroad, Keokuk Junction Railroad, and Omni-Trax-Great
Western Railway of lowa/Council Bluffs Railway.

The Board adopted rules regarding crossing of railroad
rights-of-way on May 2, 2003, in Docket No. RMU-02-7.
Therulesare contained in 199 IAC 42 and are the result of an
extensive, multiyear collaboration between the railroads and
utilities. However, the railroads and utilities did not reach
complete agreement on the content of the rules and, in the or-
der adopting rules, the Board indicated that it anticipated
continuing discussions among the railroad and utility groups,
with the likelihood that changes to the adopted rules would
be proposed. The Board noted that substantial comments
were filed regarding the insurance provisions and encour-
aged the railroads and utilities to resume discussions on these
requirements.

Although the majority of the rules adopted in Docket No.
RMU-02-7 became effective on July 2, 2003, the Adminis-
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trative Rules Review Committee (ARRC) initially voted on
June 9, 2003, to delay the effective date of 199 IAC 42.9(3)
and 42.9(4) for 70 days. These subrules addressed insurance
requirements. The ARRC subsequently approved a session
delay for these subrules on August 12, 2003. The ARRC en-
couraged the utilities and railroads to continue discussions to
resolve their differences regarding insurance reguirements.
Discussions continued, resulting in the joint petition for rule
making filed with the Board. The ARRC removed the ses-
sion delay at its meeting on December 15, 2003.

The amendments resolve the insurance issues between the
Small Utility Group and the lowa Railroads, reducing the
coverage required to be carried by small utilities. In com-
pliance with lowa Code section 17A.4(2), the Board finds
that notice and public participation are unnecessary because
the amendments reflect an agreement between the two
groups and the rules have previously been the subject of a
multiyear collaboration and rule making.

The Board also finds that, pursuant to lowa Code section
17A.5(2)"b"(2), the normal effective date of the amendments
should be waived and these amendments should be made ef-
fective upon filing as they confer abenefit on the small utili-
ties and railroads by implementing their agreement prior to
the construction season. No other entities are directly af-
fected by the agreement.

The Board does not find it necessary to adopt a separate
waiver provision in this rule making. The Board's general
waiver provision in 199 IAC 1.3(17A,474,476,78GA,
HF2206) is applicable to these rules. In addition, lowa Code
section 476.27 specifically allows arailroad and public util-
ity to agree on different terms.

These amendments became effective December 16, 2003.

These amendments are intended to implement lowa Code
sections 476.1, 476.1A, 476.1B, and 476.27.

The following amendments are adopted.

ITEm 1. Amend rule 199—42.1(476) by adding the fol-
lowing new definition in alphabetical order:

“Small utility” means a public utility and all affiliates of
the public utility that collectively serve fewer than 20,000
customers. For purposes of this definition, a customer means
the party responsible for payment of the utility services.
When the specification exhibit is filed with the railroad, the
small utility will certify on the specification exhibit that it
meets the definition of asmall utility as contained in thisrule.
The specification exhibit will also state that at such time that
the small utility no longer meets the small utility definition,
that it will have an affirmative duty to so notify the railroad.

ITEM 2. Amend subrule 42.9(3) as follows:

42.9(3) Excess liability coverage with limits of not less
than $5 million., except that the required limits shall be $1
million for small utilities for railroad crossings by facilities
other than gas or hazardous materials pipelines.

ITEM 3. Amend subrule 42.9(4) asfollows:

42.9(4) Railroad protective liability insurance with a
combined single limit of $4 million per occurrence and $6
million aggregate., except that the required limits shall be a
combined single limit of $2 million per occurrence and $4
million aggregate for small utilities for railroad crossings by
facilities other than gas or hazardous materials pipelines.
Such coverage shall be required only during the period of
construction, repair, or replacement of the facilities and may
be provided by a blanket railroad protective liability insur-
ance policy provided that the coverage, including the cover-
age limits, applies separately to each individual crossing on

each individual railroad. -Such-coverage may-be provided by
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ITEM 4. Add new subrule 42.9(7) asfollows:
42.9(7) Before commencing construction of any facility,
the public utility must provide to the railroad proof that the

public utility has procured the insurance coverage as required
inthisrule.
[Filed Emergency 12/16/03, effective 12/16/03]
[Published 1/7/04]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 1/7/04.
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ARC 3087B
ADMINISTRATIVE SERVICES
DEPARTMENT[11]

Adopted and Filed

Pursuant to the authority of 2003 lowa Acts, chapter 145,
section 4, the Department of Administrative Services hereby
rescinds 401—Chapter 2, “Public Records and Fair Informa-
tion Practices,” 471—Chapter 2, “Fair Information Prac-
tices,” and 581—Chapter 17, “Public Records and Fair Infor-
mation Practices,” and adopts 11—Chapter 4, “Public Rec-
ords and Fair Information Practices,” lowa Administrative
Code.

The purpose of thisrule making isto consolidate uniform
rules on public records and fair information practices by re-
scinding chapters adopted by the former Departments of
General Services, Personnel, and Information Technology
that now comprise the Department of Administrative Ser-
vices and by adopting Chapter 4 under the new agency identi-
fication number 11 for the Department of Administrative
Services.

Notice of Intended Action was published in the November
12, 2003, lowa Administrative Bulletin as ARC 2936B.
There is one change from the Notice. Subrule 4.4(3) was
changed to mirror the uniform rules and now reads as fol-
lows:

“4.4(3) Notice to subject of record and opportunity to ob-
taininjunction. After the custodian receives arequest for ac-
cess to a confidential record, and before the custodian re-
leases that record, the custodian may make reasonable efforts
to notify promptly any person who is a subject of that record,
isidentified in that record, and whose address or telephone
number is contained in that record. To the extent such adelay
is practicable and in the public interest, the custodian shall
give the subject of that confidentia record to whom notifice-
tion istransmitted a reasonable opportunity to seek an injunc-
tion under lowa Code section 22.8, and indicate to the subject
of that record the specified period of time during which dis-
closure will be delayed for that purpose.”

These amendments were adopted December 17, 2003.

These amendments will become effective on February 11,
2004.

These amendments are intended to implement lowa Code
chapter 22 and 2003 lowa Acts, chapter 145.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [rescind 401—Ch 2, 471—Ch 2, 581—
Ch 17; adopt 11—Ch 4] isbeing omitted. With the exception
of the change noted above, these amendments areidentical to
those published under Notice as ARC 2936B, |AB 11/12/03.

[Filed 12/17/03, effective 2/11/04]
[Published 1/7/04]

[For replacement pages for IAC, see IAC Supplement
1/7/04.]
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ARC 3085B

ADMINISTRATIVE SERVICES
DEPARTMENT[11]

Adopted and Filed

Pursuant to the authority of 2003 lowa Acts, chapter 145,
section 4, the Department of Administrative Services hereby
rescinds 401—Chapter 20, “Waivers and Variances,” 471—
Chapter 7, “Waivers,” and 581—Chapter 33, “Uniform
Rules for Waivers,” and adopts 11—Chapter 9, “Waivers,”
lowa Administrative Code.

The purpose of this rule making isto consolidate uniform
rules on waivers and variances by rescinding chapters
adopted by the former Departments of General Services, Per-
sonnel, and Information Technology that now comprise the
Department of Administrative Services, and by adopting
Chapter 9 under the agency identification number 11 for the
new Department of Administrative Services.

Notice of Intended Action was published in the November
12, 2003, lowa Administrative Bulletin as ARC 2938B.
These amendments are identical to those published under
Notice.

These amendments were adopted December 17, 2003.

These amendments will become effective on February 11,
2004.

These amendments are intended to implement lowa Code
chapter 17A and 2003 lowa Acts, chapter 145.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [rescind 401—Ch 20, 471—Ch 7, 581—
Ch 33; adopt 11—Ch 9] isbeing omitted. These amendments
areidentical to those published under Notice as ARC 2938B,
IAB 11/12/03.

[Filed 12/17/03, effective 2/11/04]
[Published 1/7/04]

[For replacement pages for IAC, see IAC Supplement
1/7/04.]

ARC 3083B

ADMINISTRATIVE SERVICES
DEPARTMENT[11]

Adopted and Filed

Pursuant to the authority of 2003 lowa Acts, chapter 145,
sections4 and 61, the Department of Administrative Services
hereby amends and transfers rules of the former Department
of Personnel[581], Chapter 14, “Leave,” to Administrative
Services Department[11], Chapter 63, “Leave,” lowa Ad-
ministrative Code.

The purpose of thisrule making isto transfer rules regard-
ing employee leave from the former Department of Person-
nel to the new Department of Administrative Services. The
single policy change affects when approval of an intermittent
or reduced work schedule for an employee on Family and
Medical Leave Act leaveisat the discretion of the appointing
authority and when approval is mandatory, pursuant to 29
CFR 825.203(b).
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Notice of Intended Action was published in the November
12, 2003, lowa Administrative Bulletin as ARC 2934B.
These amendments are identical to those published under
Notice.

These amendments were adopted December 17, 2003.

These amendments will become effective on February 11,
2004.

These amendments are intended to implement 2003 lowa
Acts, chapter 145, section 58.

The following amendments are adopted.

ITEM 1. Transfer 581—Chapter 14 to 11—Chapter 63.

ITEM 2. Amend 11—Chapter 63 by replacing all inter-
nal references to Chapter 14 with references to Chapter 63,
and replacing all references to lowa Code chapter 19A with
references to 2003 lowa Acts, chapter 145.

ITEM 3. Amend subrule 63.4(2) as follows:

63.4(2) Leave may betaken on an intermittent leave basis
or on areduced work schedule basis where this type of leave
is medically necessary. The use of intermittent or reduced
work schedule leave for circumstances described in para-
graphs paragraph “a;” “b”-er“c” of subrule 63.4(1) shal be
at the discretion of the appointing authority. Approval of in-
termittent or reduced schedule leave for the circumstancecir-
cumstances described in paragraph “b,” “c” or “d” of sub-
rule 63.4(1) is mandatory if certified by a health care provid-
er.

ITEM 4. Amend the introductory paragraph of 11—
63.10(80GA,ch145) by replacing the reference to 581—
15.10(19A) with 11—64.10(80GA ,ch145).

[Filed 12/17/03, effective 2/11/04]
[Published 1/7/04]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 1/7/04.

ARC 3086B

ADMINISTRATIVE SERVICES
DEPARTMENT[11]

Adopted and Filed

Pursuant to the authority of 2003 lowa Acts, chapter 145,
sections 4 and 61, the Department of Administrative Services
hereby rescinds 581—Chapter 15, “Benefits,” and adopts
11—Chapter 64, “Benefits,” lowa Administrative Code.

Chapter 64 contains updated information on group insur-
ance benefits to conform to current contracting practices.
Language regarding organized delivery systems (ODSs)
from Chapter 15 is not included in the new chapter because
the state no longer contracts with an ODS. A rule has been
added to clarify when employees become €eligible for bene-
fits.

Rule 11—64.6(80GA ,ch145), which pertains to deferred
compensation, conforms to the federal Economic Growth
and Tax Relief Reconciliation Act of 2001 and 2003 lowa
Acts, chapter 145, section 69. Some language that duplicated
language in the plan document has been omitted from the
new rule. Most significantly, rule 11—64.6(80GA ,ch145)
allows more flexibility in distribution options and alows the
state to market its plan to other governmental entities.
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A subrule has been added to alow reimbursement for tem-
porary living expenses, and the subrule on moving expenses
isin compliance with policy by allowing for reimbursement
for promotions but not transfers.

Rule 11—64.12(80GA,ch145), regarding tax-sheltered
annuities, conforms the plan to the federal Economic Growth
and Tax Relief Reconciliation Act of 2001 and clarifies cur-
rent enrollment and change practices.

Rules concerning dependent care, pretax program, and
health flexible spending accounts contain standardized lan-
guage and clarifications regarding coverage upon termina-
tion of employment.

The waiver process set forth in 11—Chapter 9 (published
herein asARC 3085B) appliesto any request for waiver from
theserules.

Notice of Intended Action for these amendments was pub-
lished in the November 12, 2003, lowa Administrative Bulle-
tinas ARC 2937B. A public hearing was held on December
3, 2003. No comments were received on these amendments.
These amendments are identical to those published under
Notice.

These amendments were adopted December 17, 2003.

These amendments will become effective on February 11,
2004.

These amendments are intended to implement 2003 lowa
Acts, chapter 145, sections 58, 69 to 74, and 79.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [rescind 581—Ch 15; adopt 11—Ch 64] is
being omitted. These amendments areidentical to those pub-
lished under Notice as ARC 2937B, |AB 11/12/03.

[Filed 12/17/03, effective 2/11/04]
[Published 1/7/04]

[For replacement pages for IAC, see IAC Supplement
1/7/04.]

ARC 3084B

ADMINISTRATIVE SERVICES
DEPARTMENT[11]

Adopted and Filed

Pursuant to the authority of 2003 lowa Acts, chapter 145,
section 4, the Department of Administrative Services hereby
amends and transfers rules of the former Department of Per-
sonnel[581], Chapter 25, “ Combined Charitable Campaign,”
to Administrative Services Department[11], Chapter 71,
“Combined Charitable Campaign,” lowa Administrative
Code.

The purpose of thisrule making isto transfer rules regard-
ing the Combined Charitable Campaign to the new Depart-
ment of Administrative Serviceg11]. In addition, these
amendments:

e Extend the solicitation period end date from Septem-
ber 30 to October 31, and

e Specify that applications from charities to participate
in the campaign shall be submitted to the campaign adminis-
trator prior to the publicized due date instead of by the pre-
vious February 1 annual deadline.

Notice of Intended Action for these amendments was pub-
lished in the November 12, 2003, lowa Administrative Bulle-
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tin as ARC 2935B. These amendments are identical to those
published under Notice.

These amendments were adopted December 17, 2003.

These amendments will become effective on February 11,
2004.

These amendments are intended to implement 2003 lowa
Acts, chapter 145, section 68.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [transfer 581—Ch 25 to 11—Ch 71,
amend 71.1to 71.6] isbeing omitted. These amendments are
identical to those published under Notice as ARC 2935B,
IAB 11/12/03.

[Filed 12/17/03, effective 2/11/04]
[Published 1/7/04]

[For replacement pages for IAC, see IAC Supplement
1/7/04.]

ARC 3088B

EDUCATIONAL EXAMINERS
BOARD[282]

Adopted and Filed

Pursuant to the authority of 1owa Code section 272.2, the
Board of Educational Examiners hereby amends Chapter 15,
“Requirements for Special Education Endorsements,” lowa
Administrative Code.

These amendments reflect the appropriate wording re-
garding the new terminology or classification of licenses.
Each time the word “ conditional” was referenced in Chapter
15, the appropriate new term “Class A” (one-year condition-
al) or “Class C” (three-year conditional) was inserted to be
consistent with Chapter 14.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on October 15, 2003, as ARC 2881B.
A public hearing on these amendments was held on Novem-
ber 4, 2003. No one attended the public hearing, and no writ-
ten comments were received.

These amendments are identical to those published under
Notice.

These amendments are intended to implement lowa Code
chapter 272.

These amendments will become effective February 11,
2004,

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [15.3(8)"“c,” 15.4] isbeing omitted. These
amendments are identical to those published under Notice as
ARC 2881B, IAB 10/15/03.

[Filed 12/16/03, effective 2/11/04]
[Published 1/7/04]

[For replacement pages for IAC, see IAC Supplement
1/7/04.]
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ARC 3094B

ENVIRONMENTAL PROTECTION
COMM | SSION[567]

Adopted and Filed

Pursuant to the authority of 1owa Code sections 455B.105,
455B.173, 455B.294, and 455B.299, the Environmental
Protection Commission hereby amends Chapter 40, “ Scope
of Division—Definitions—Forms—Rules of Practice,”
Chapter 41, “Water Supplies,” Chapter 42, “Public Notifica
tion, Public Education, Consumer Confidence Reports,
Reporting, and Record Maintenance,” Chapter 43, “Water
Supplies—Design and Operation,” Chapter 44, “Drinking
Water Revolving Fund,” Chapter 81, “Operator Certifica-
tion: Public Water Supply Systems and Wastewater Treat-
ment Systems,” and Chapter 83, “Laboratory Certification,”
lowa Administrative Code.

Since January 2000, the U.S. Environmental Protection
Agency has promulgated seven major (new or significantly
revised) federal rules pertaining to drinking water. These
major rule packages include the following: lead and copper
rule revisions, radionuclides rule, public notification rule,
analytical methods rules (two final rules), arsenic rule, filter
backwash recycle rule, and the long-term 1 enhanced surface
water treatment rule. In addition, other changes have been
made to several existing federal drinking water rules.

States are expected to incorporate these federa rule provi-
sions into state program rules to maintain primacy in the
drinking water program. The amendments satisfy this re-
quirement. In addition, various other amendments to the
state’s drinking water, operator certification and laboratory
certification program rules have been made.

The changes are summarized as follows by chapter.

e Chapter 40. The amendments reference other chap-
ters (39, 49, 50, 51, 52, and 82) that pertain to private and
public drinking water supply rules in the scope of the divi-
sion; add a definition for “treatment technique (TT)”; amend
the definitions of “comprehensive performance evaluation
(CPE),” “disinfection profile,” “influenced groundwater
(IGW),” “lead free,” “maximum residual disinfectant level
goa (MRDLG),” “point-of-entry treatment device,” “point-
of-use treatment device,” and “unregulated contaminant”;
rescind the definition of “maximum total trihalomethane po-
tential”; add the construction permit fee schedule form num-
ber; and change the term “Environmental Protection Divi-
sion” to “Environmental Services Division” and the term
“registered engineer” to “licensed professional engineer.”

e Chapter 41. The amendments update analytical meth-
ods; require samples collected in the distribution system to
meet the nitrate and nitrite maximum contaminant levels
(MCL); adopt the new federal arsenic rule; require new
sources of water to meet existing MCLs; include the trailing
zero on the nitrite MCL to make it consistent with the nitrate
MCL and retain the same leve of health protection; amend the
lead and copper rules to be consistent with the new federal
lead and copper rule revisions; revise the organic compound
monitoring requirements to be consistent with the new federal
rule changes incorporated in the arsenic rule; rescind the or-
ganic compound composite sample allowance; rescind the ex-
isting total trihalomethane rule and radionuclide rule; adopt
the new federal radionuclide rule; only require chlorite to be
monitored during use of chlorine dioxide; correct the total tri-
halomethane and haloacetic acid monitoring trigger levels,
rescind the special monitoring rule that contains the unregu-
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lated contaminant and discretionary compound monitoring,
and retain the special sodium monitoring requirements; and
adopt sampling and anaytical methodology for ammonia.

e Chapter 42. The amendments rescind the existing
public notification rule and adopt the new federal public noti-
fication rule; amend the lead public education language and
other public notification requirements as part of the federal
lead and copper rule revisions; add definitions of “maximum
residual disinfectant level (MRDL)” and *“maximum residual
disinfectant level goal (MRDLG)” to the consumer confi-
dence rules; amend the consumer confidence report (CCR)
rules to include the federal CCR and arsenic rule revisions,
include the trailing zero in the nitrate and nitrite rules for
clarification of when that language is required in the CCR;
amend the reporting requirements for the lead and copper
rules in accordance with the new federal lead and copper rule
revisions; correct the title of the Standard Methods for the
Examination of Water and Wastewater reference; amend the
self-monitoring requirements to allow the Department flexi-
bility in assigning the frequency of disinfectant residual
measurements in very small systems; and correct the self-
monitoring flow categoriesto include al systems producing
lessthan 0.1 MGD.

e Chapter 43. The amendments waive bottled water
monitoring requirements if the water is from a community
public water supply that meets all SDWA requirements; re-
quire public notification when contamination is detected
from a cross connection; prohibit the return of water from
steam condensate, engine cooling jackets, water from heat
exchange devices, or treated wastewater into a public drink-
ing water system; list sanitary survey components and re-
quired timelines for corrective action; alow the Department
to require systems currently not operating within design stan-
dardsto upgrade their systems prior to issuance of a construc-
tion permit for another project that does not address the sys-
tem deficiencies; update the construction standards for pub-
lic water supplies; change the term “registered engineer” to
“licensed professional engineer”; reinstate the construction
permit fee; require well construction to be done by a certified
well contractor with the appropriate permit; update well-
siting requirements; revise separation distances from wells to
contamination sources; include the arsenic rule and radionu-
clide rule requirements for best available treatment technolo-
gy; adopt the new federal enhanced surface water treatment
rule for small and medium surface water and groundwater
under the direct influence of surface water systems; update
the approved analytical methods; adopt the new federa filter
backwash recycle rule; require that systems using chlorine
dioxide on an intermittent basis comply with those rules only
during periods when chlorine dioxide is in use; correct the
MRDL calculation; amend the public notification references
and requirements to reflect the new federal public notifica-
tion rule; allow akalinity testing for disinfection byproduct
precursor removal rules to be performed on site by an ap-
proved person rather than only at a certified laboratory; and
revise the existing lead and copper rule requirements to re-
flect the new federal lead and copper rules.

e Chapter 44. The amendments clarify the definition of
“DWSRF funds’ to allow the use of additional funds to the
program should they become available; change the definition
of “eligible cost” so that the public water system can begin
work on the project more quickly; update two references to
the EPA DWSRF program rules; and correct the division’s
name.

e Chapter 81. The amendments include the statutory
definition components in the definition of a*“ plant”; correct
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the address to which the fees must be submitted; include on-
site review of an applicant’s capabilities as part of the oral ex-
amination process, require an applicant who is granted certi-
fication through an oral examination and subsequently al-
lows the applicant’s certification to lapse to reapply for certi-
fication and meet the existing experience and education €ligi-
bility requirements; waive the requirement for an operator
previously certified under the oral examination rules to fail
two written examinations when reapplying for certification;
require an operator who has allowed the operator’s certifica
tion to lapse to meet al existing education and experience eli-
gibility requirements upon reapplication for certification;
identify the two-year CEU period as each odd-numbered
year; require any applicant who has had an operator certifi-
cate revoked to meet all existing education and experience
eligibility requirements upon reapplication; and reguire any
entity holding courses in lowa for which CEU credit is of-
fered for water treatment, water distribution, or wastewater
to alow one staff member of the Department to audit the
training and receive al training materials at no cost to the De-
partment.

e Chapter 83. The amendments include certified labo-
ratory requirements for the solid waste and contaminated
sites programs, update the definition of a performance evalu-
ation sample; restructure the fees that support the laboratory
certification program; clarify that a laboratory certified in
lowa through areciprocal agreement that 10ses primary certi-
fication also immediately loses certification in lowa; require
laboratories to report their method detection levels and other
pertinent information for public water supplies upon request
by the Department; remove drinking water unregulated and
discretionary contaminant requirements; include arsenic and
ammonia as parameters in the drinking water program; clari-
fy lead method detection limit requirements in drinking wa-
ter; clarify performance evaluation sample criteriain the un-
derground storage tank program; and require that a laborato-
ry that has a revoked certificate immediately discontinue
analysis and reporting of compliance samples and notify the
laboratory’s regulated lowa clientel e and other state agencies
of the revoked certification status within three business days.

These chapters and their anendments were reviewed by
the water supply technical advisory group at two separate
meetings. The group is comprised of individual s represent-
ing a wide variety of water supply stakeholders, including
professional drinking water organizations, certified opera-
tors, certified environmental |aboratories, environmental in-
terests, public water systems, consulting engineers, and other
state agencies.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on September 17, 2003, as ARC
2779B. Six public hearings were held, and 26 comments
were received. The comments have been addressed in are-
sponsiveness summary, which is available from Diane Moles
at (515)725-0281.

There are five changes from the Notice as a result of the
public comments. Two new items were added (Items 174
and 175), and changes were made to the amendments origi-
nally proposed in Items 91, 94, and 153. The changes that
were made as a result of the public comments are described
asfollows:

In Item 91, the catchwords in subrule 43.1(6) were
changed to remove the words “prohibition of.” The subrule
now reads as follows:

“43.1(6) Return water in public water supply systems.
Steam condensate, cooling water from engine jackets, water
used in conjunction with heat exchange devices, or treated
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wastewater shall not be returned to the public water supply
system.”

In Item 94, the date of the most current version of the stan-
dards was changed from 2001 to 2003 in the first sentence of
paragraph 43.3(2)“a” The introductory paragraph of
43.3(2)"a’ now reads as follows:

“a. The standards for a project are the Ten States Stan-
dards and the American Water Works Association (AWWA)
Standards as adopted through 2003 and 43.3(7) to 43.3(9).
To the extent of any conflict between the Ten States Stan-

FILED 1195

dards and the American Water Works Association Standards
and 43.3(7) to 43.3(9), the Ten States Standards, 43.3(2), and
43.3(7) to 43.3(9) shall prevail. Additiona standardsinclude
the following:”

In Item 153, the proposed fee structure in paragraph
83.3(2)“c” was revised to add multiple programs for the
same analytica groups for the inorganic compounds, volatile
organic compounds, synthetic organic compounds, and un-
derground storage tank analytical group. The single analyte
fee was aso corrected. Paragraph “c” now appears as fol-
lows:

“c. The applicable fees shall be based on the type of analytical service provided as follows:

ANALYTICAL GROUP REGULATORY PROGRAM & PARAMETERS! FEE
Asbestos SDWA $400
Basic Drinking Water ﬁll?r\é\tlé mﬁltléd?n (tjc}tﬁljo??g ef)ecal coliform bacteria, E. coli, $800

: CWA (includes BOD5, cBODS5, total suspended solids, and 0

Basic Wastewater amm o$1i 3) P $40
CWA (includestotal coliform, fecal coliform, enterococci $300
bacteria)

Bacteria SDWA (includes total coliform, fecal coliform, E. coli, and $300
heterotrophic plate count)
SDWA & CWA combined $1,300

Dioxin SDWA $800

Effluent Toxicity Testing CWA $800
CWA metals, inorganic compounds, and physical $400 to 1,600
characteristics ($400 per analyte up to a maximum of $1,600)
SDWA (includes metals, nitrate, nitrite, ammonia, cyanide, $1,600
fluoride, bromate, bromide, chlorite, total organic carbon)

Inorganics, including metals SWICS $1.,600
CWA & SDWA combined $2,400
CWA & SW/CS combined $2,400
CWA, SDWA, and SW/CS combined $2,800
CWA $400

. . DWA (incl r ha, gr hoton emi

Redioruelices . o et St Phton TS 00
SDWA & CWA combined $650
CWA $1,600
SDWA $1,600

Synthetic Organic Chemicals SWICS $1,600

(S0C) CWA & SDWA combined $2,400
CWA & SW/CS combined $2,400
CWA, SDWA, and SW/CS combined $2,800
CWA $1,600
SDWA $1,600

Volatile Organic Chemicals (VOC) ?O/sz SOWA combinad i;i%
CWA & SW/CS combined $2,400
CWA, SDWA, and SW/CS combined $2,800

Underground Storage Tank OA1 and OA2 for UST, _CWA, & SWICS programs $1,600

Program Methods (UST) g)rﬁér' OA2 PAH, and Air Gas for UST, CWA, & SWICS $2,000

Other analyte? SDWA, CWA, UST, or SW/CS $400 per analyte

‘1 CWA: Analysis of wastewater samples for the federal Clean Water Act.
SDWA: Analysis of drinking water samples for the federal Safe Drinking Water Act.
SW/CS: Analysis of water, soil, or solid samples for the Solid Waste or Contaminated Sites programs.
UST: Analysis of water and soil samplesfor the Underground Storage Tank program.

"2 Thefeefor an additional analyte may be charged at the discretion of the appraisal authority.”
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In Item 174, the date of the current version of the design
standards was updated from 1997 to 2003 in the definition of
“Ten States Standards” in rule 567—40.2(455B).

InItem 175, in subrule 81.14(1), for those certified opera-
tors holding both a water treatment and a water distribution
certification, the split between the required CEUs was cor-
rected to read that no less than 25 percent of the required
CEUs may be earned in any one area.

These amendments are intended to implement lowa Code
section 17A.3(1)"b,” chapter 455B, division 11, parts 1 and
5, sections 455B.211 to 455B.224, and chapter 272C.

These amendments will become effective on February 11,
2004.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [amendmentsto Chs 40 to 44, 81, 83] isbe-
ing omitted. With the exception of the changes noted above,
these amendments are identical to those published under No-
ticeas ARC 2779B, IAB 9/17/03.

[Filed 12/17/03, effective 2/11/04]
[Published 1/7/04]

[For replacement pages for IAC, see IAC Supplement
1/7/04.]

ARC 3074B

HUMAN SERVICES
DEPARTMENT[441]

Adopted and Filed

Pursuant to the authority of lowa Code section 218.4, the
Department of Human Services amends Chapter 28, “Poli-
ciesfor All Ingtitutions,” lowa Administrative Code.

This amendment clarifies the fiscal procedure used in ap-
plying credits due to counties from a state institution or insti-
tutional program. Most Department institutions are funded
from the state genera fund, and federal and county payments
for institutional care are credited to the general fund. How-
ever, a few ingtitutions (the state resource centers and the
“dual diagnosis’ unit at Mt. Pleasant) are funded through a
separate institutional fund. The institutional fund includes
the county and federal paymentsfor care at the ingtitution and
aminimal state appropriation for costs that are not covered
by the institution’s Medicaid reimbursement. These are
termed “ net budgeting” institutions.

The current rule allows a county that has credit from anin-
gtitution not under net budgeting to apply the credit to an out-
standing balance at an ingtitution that is under net budgeting.
This process requires the transfer of funds from the state gen-
eral fund to an institutional fund. The lowa Congtitution, Ar-
ticle 111, Section 24, does not allow state agenciesto transfer
moneys from the state general fund unless the legidature has
made a specific appropriation for that purpose or has other-
wise given the agency authority to make such atransfer. Un-
der this amendment, county options are to apply the credit at
other non-net budgeting institutions or file a claim to the
State Appeal Board to obtain a refund.

This amendment does not provide for waiversin specified
situations because the Department does not have the author-
ity to waive this provision.

Notice of Intended Action on this amendment was pub-
lished in the lowa Administrative Bulletin on July 9, 2003, as
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ARC 2609B. The Department received one comment on the
amendment from Polk County Health Services, recommend-
ing that the Department terminate the Notice of Intended Ac-
tion and seek alegidative solution. The Department agrees
that a statutory change would make the current policy lawful,
but until that change occurs the rules must conform with the
laws currently in effect. Thisamendment isidentical to the
Notice of Intended Action.

The Council on Human Services adopted this amendment
on December 10, 2003.

This amendment shall become effective March 1, 2004.

This amendment isintended to implement |owa Code sec-
tion 218.78.

The following amendment is adopted.

Amend subrule 28.13(2), paragraph “c,” asfollows:

c. Any remaining credit, after application to the patient’s
or resident’s account and to the same institution that gener-
ated the credit, shall be applied to an outstanding balance at
another state institution.

(1) If acredit generated by an institution or institutional
program under net budgeting isto be applied to an institution
or ingtitutional program not under net budgeting, then a
transfer of funds shall be made from the applicable institu-
tional fund or ingtitutional program under net budgeting to
the state general fund.

(2) If acredit generated by an institution that is not under
net budgeting isto be applied to an institution or institutional
program under net budgetl ng, thew&transﬁemm%emade

stnutmnalﬁfundthecounty mayseeka refund byflllng aclalm
to the state appeal board pursuant to 543—Chapter 3, or the
county may allow the credit to remain outstanding until the
county has an additional debt at a state institution or institu-
tional programthat is not under net budgeting.

(3) If acredit generated by an institution or institutional
program under net budgeting is to be applied to another insti-
tution or ingtitutional program under net budgeting, then the
transfer of funds between the applicable net budgeting funds
or programs shall be made through an accounting journal
entry.

[Filed 12/16/03, effective 3/1/04]
[Published 1/7/04]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 1/7/04.

ARC 3076B

HUMAN SERVICES
DEPARTM ENT[441]

Adopted and Filed

Pursuant to the authority of lowa Code section 234.6, the
Department of Human Services amends Chapter 170, “Child
Care Services,” lowa Administrative Code.

lowa Code section 237A.29 requires the Department to
impose sanctions on child care providers that receive Child
Care Assistance funding by fraudulent means. The statute
sets the potential sanctions and the factors the Department
must consider in imposing asanction. Sanctions may include
areview of the provider’s billing records, suspension from
receipt of Child Care Assistance payments, or ingligibility to
participate in Child Care Assistance.
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The statute also requires sanctioned providersto report the
names and addresses of the children receiving care so that the
Department may notify the families. If the provider does not
comply, the statute permits the Department to seek an injunc-
tion to prevent the provider from operating. If the sanction
involves suspension or termination of payment, the Depart-
ment may not impose the sanction before the affected fami-
lies are informed and must assist familiesin locating replace-
ment child care upon request.

These amendments:

¢ Define how the Department will determine what sanc-
tion to impose on a provider that has committed fraud.

¢ Remove obsolete references to family and group child
care homes. Registration categories for child care provided
in afamily home were amended in ARC 2085B published in
the lowa Administrative Bulletin on October 30, 2002.

These amendments do not provide for waiversin specified
situations because sanction provisions are set by statute and
the Department has no authority to waive them. A provider
that is sanctioned may appeal that decision in accordance
with rules 441—7.5(17A) and 441—7.8(17A).

Notice of Intended Action on these amendments was pub-
lished in the lowa Administrative Bulletin on October 29,
2003, as ARC 2893B. The Department received no com-
ments on the Notice of Intended Action. These amendments
areidentical to those published under Notice of Intended Ac-
tion.

The Council on Human Services adopted these amend-
ments on December 10, 2003.

These amendments shall become effective March 1, 2004.

These amendments are intended to implement lowa Code
sections 237A.20 and 237A.3A.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [Ch 170 preamble, 170.1to 170.9] isbeing
omitted. These amendments are identical to those published
under Notice as ARC 2893B, |1AB 10/29/03.

[Filed 12/16/03, effective 3/1/04]
[Published 1/7/04]

[For replacement pages for IAC, see IAC Supplement
1/7/04.]

ARC 3077B

HUMAN SERVICES
DEPARTM ENT[441]

Adopted and Filed Without Notice

Pursuant to the authority of 1owa Code sections 234.6 and
600.22, the Department of Human Services amends Chapter
201, “Subsidized Adoptions,” lowa Administrative Code.

This amendment changes the application of policies gov-
erning eligibility for adoption subsidies that were adopted in
ARC 2900B and published in the lowa Administrative Bul-
letin on October 29, 2003. The effective date for those
amendments was to have been January 1, 2004, but was
delayed 70 days by the Administrative Rules Review Com-
mittee. Thisamendment isintended to address issues raised
by the Committee.

Severd restrictions on subsidy allowances for child care
expenses were adopted in ARC 2900B, including limiting
child careto special programsto meet achild’s special needs,
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not allowing child care subsidy for children receiving “diffi-
culty of care” maintenance payments, requiring adoptive
families to apply for and accept Child Care Assistance before
receiving subsidy funds for child care, and limits on pay-
ments.

This amendment “grandfathers in” families that are ap-
proved for aspecia services child care subsidy as of January
1, 2004. These familieswill continue to receive a subsidy for
child care, regardless of whether they would qualify under
the rules adopted in ARC 2900B. The only limitation im-
posed on these families under this amendment is the maxi-
mum amount of child care subsidy, which may not exceed the
payment limit for the Child Care Assistance Program that ap-
pliesto the child's age and type of care.

This amendment does not provide for waiversin specified
situations. Families desiring awaiver may request an excep-
tion under rule 441—1.8(17A,217).

In compliance with lowa Code section 17A.4(2), the De-
partment of Human Services finds that notice and public par-
ticipation are unnecessary because the Department has al-
ready solicited comments on this issue through Notice of In-
tended Action in ARC 2701B, published in the lowa Admin-
istrative Bulletin on August 20, 2003. Thisamendment isan
outgrowth of comments received at that time.

The Council on Human Services adopted this amendment
on December 10, 2003.

This amendment isintended to implement lowa Code sec-
tions 234.6, 237A.13, and 600.17 through 600.23.

This amendment shall become effective March 10, 2004,
to coincide with the delayed effective date for ARC 2900B.

The following amendment is adopted.

Amend subrule 201.3(3) asfollows:

201.3(3) Maintenance and child care subsidies for chil-
dren who were determined to be eligible before January 1,
2004, shall continue unless one of the conditions for termina-
tion defined in 441—201.7(600) is present. The child care
subsidy payment shall not exceed the applicable reimburse-
ment rate under the child care assistance program as speci-
fied in 441—subrule 170.4(7).

[Filed Without Notice 12/16/03, effective 3/10/04]
[Published 1/7/04]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 1/7/04.

ARC 3080B

INSPECTIONS AND APPEALS
DEPARTMENT[481]

Adopted and Filed

Pursuant to the authority of lowa Code sections
10A.104(5) and 99B.13, the Department of Inspections and
Appeals hereby amends Chapter 104, “Amusement De-
vices,” and adopts new Chapter 105, “Registered Amuse-
ment Devices,” lowa Administrative Code.

The adopted amendments implement 2003 lowa Acts,
chapter 147, an Act relating to the registration of electrical
and mechanical amusement devices. The amendments: re-
quire that all amusement devices be registered annually with
the Department of Inspections and Appeals; impose a $25 per
device registration fee; require all manufacturers, manufac-
turers’ representatives, and distributors of amusement de-
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vicesto register annually and pay an annual $2,500 registra-
tion fee; set out pendlties for violations, and make corre-
sponding technical changes to Chapter 104 to bring it into
compliance with the requirements of 2003 lowa Acts, chap-
ter 147.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on October 29, 2003, as ARC 2912B.
A public hearing on the amendments was held November 19,
2003, a which time the Department received comments from
severa individuals. Additiona comments were presented to
the Department throughout the public comment period. The
Department considered the comments and made several
technical changesto the amendmentsin response to the pub-
licinput. Included in the changes are clarifications in defini-
tions, aswell asin the process used to register manufacturers,
manufacturers' representatives, and distributors.

These amendments are intended to implement lowa Code
chapter 99B and 2003 lowa Acts, chapter 147.

These amendments will become effective February 11,
2004.

The following amendments are adopted.

ITEM 1. Amend rule 481—104.1(10A,99B) by adding
the following new definition in aphabetical order:

“Prize” means aticket(s) or token(s) that is dispensed by
an amusement device as an award for use and that isworth up
to $5 in merchandise.

ITEM 2. Amend rule 481—104.3(99B) by adding the
following new numbered paragraph “5":

5. Amusement devices designed or adapted to facilitate
gambling.

ITEM 3. Amend subrule 104.4(3) by adding the follow-
ing new paragraphs“f” and “g":

f. If the entire amount of the ticket or token issued by the
amusement device is not redeemed for merchandise, the bal-
ance shall not be redeemed for cash.

g. Ticketsor tokensshall only be redeemed on the prem-
ises where the amusement device islocated and only for mer-
chandise sold in the normal course of business on the prem-
ises.

ITEM 4. Amend rule 481—104.6(99B), humbered para-
graph “1,” asfollows:

1. Conviction for illegal gambling ranging-from-a-seri-

;000; i under the povi ons
of lowa Code chapter 725.
ITEM 5. Adopt the following new chapter:

CHAPTER 105
REGISTERED AMUSEMENT DEVICES

481—105.1(10A,99B) Definitions. Definitions in rule
481—104.1(10A,99B) are incorporated by reference in this
chapter. In addition, the following definitions apply to the
possession and use of registered amusement devices.

“Distributes’ means to deliver, to provide or to otherwise
make available in lowa amusement devices required to be
registered in accordance with these rules.

“Operation” means that a registered amusement deviceis
made available for use by the public or made available for use
on the premises of a social or charitable organization.

“Organization” means an entity that meets the require-
ments of lowa Code section 99B.7(1)“m.”

“Owner” means any person who owns an operable regis-
tered amusement device. Each registered amusement device
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shall be registered in accordance with these rules before the
deviceis made available for use by amember of the public or
for use on the premises of a social or charitable organization.

“Person” means a person as defined by lowa Code section
4.1.

“Premises’ means alocation where one or more registered
amusement devices are available for public use.

“Prize” means aticket(s) or token(s) that is dispensed by a
registered amusement device as an award for use and that is
worth up to $5 in merchandise.

“Registered amusement device” means an electrical and
mechanical amusement device in operation subject to regis-
tration by the department pursuant to lowa Code section
99B.10 as amended by 2003 lowa Acts, chapter 147, section
1(4), and includes both the external and internal components.
Any change in the registered amusement device, including
the external and internal components of the registered
amusement device, constitutes a new registered amusement
device for which registration by the owner isrequired. The
word “change” as used herein does not include repairs or re-
placement of partsthat do not change or alter the operation of
the device as originally registered by the owner. If the repairs
or replacement parts alter the operation of the device as origi-
nally registered, then the device must be re-registered before
itis made available for operation.

“Registered amusement device distributor” means any
person who distributes an amusement device required to be
registered in accordance with these rules, whether by sale,
lease, or any other arrangement or contract, written or oral,
whereby an amusement device required to be registered in
accordance with these rulesis made available for operationin
lowa. For purposes of this definition, asocia or charitable
organization licensed under lowa Code chapter 99B is not a
distributor unless the organization is engaged in the business
of distributing registered amusement devices. A registered
amusement device distributor is required to register al ma-
chinesin operation owned by the distributor.

“Registered amusement device manufacturer” means a
person engaged in business in this state who originaly pro-
duces registered amusement devices or individual compo-
nents for use in registered amusement devices.

“Registered amusement device manufacturer’s represen-
tative” means a person engaged in business in this state who
promotes or sells registered amusement devices or individua
components for use in aregistered amusement device on be-
half of aregistered amusement device manufacturer.

481—105.2(99B) Registered amusement device restric-
tions. A registered amusement device may be owned or pos-
sessed by any person at any location, subject to the limitations
set forth in subrule 105.6(4). The registered amusement de-
vice shall be registered in accordance with these rules and
shall comply with all of the requirements of |owa Code sec-
tion 99B.10 as amended by 2003 lowa Acts, chapter 147, sec-
tion 1, and 481—104.2(99B). The registered amusement de-
vice shal not be designed or adapted to facilitate gambling. If
the department, or the department’s designee, determines that
aregistered amusement device is noncompliant with the re-
quirements of this chapter or any other provision of lowalaw,
the device may be subject to seizure, and any registration as-
sociated with the device, including the registration of the
manufacturer, manufacturer’s representative, or the distribu-
tor, may be revoked.

481—105.3(99B) Prohibited registered amusement de-
vices. Thefollowing devices are prohibited:
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1. Amusement devices registered in violation of statuto-
ry or regulatory regquirements governing such devices.

2. Registered amusement devices that are prohibited by
481—104.3(99B).

3. Any registered amusement device that does not con-
form to the requirements in these rules or lowa Code chapter
99B as amended by 2003 lowa Acts, chapter 147.

4. Any registered amusement device designed or adapt-
ed to facilitate gambling.

481—105.4(99B) Prizes. Prizesmay be awarded for use of a
registered amusement device, but only in conformance with
481—104.4(99B). All prizes awarded must be in confor-
mance with each of the requirements imposed by 481—
104.4(99B).

481—105.5(99B) Registration by a manufacturer,
manufacturer’s representative, or distributor. A person
engaged in businessin lowaas aregistered amusement device
manufacturer, aregistered amusement device manufacturer’s
representative or a registered amusement device distributor
shall be registered with the department prior to engaging in
the businessin lowa. A person shall register under each of the
categories that applies to the business to be conducted in lowa
and shall pay the $2,500 fee for each category of registration.

105.5(1) Each person who registers with the department
shall pay an annual registration fee of $2,500.

105.5(2) Registration forms are available from the De-
partment of Inspections and Appeals, Social and Charitable
Gambling Unit, Lucas State Office Building, Des Moines,
lowa 50319-0083. Persons required to register pursuant to
these rules may register electronically at the following Web
site: https.//www.egov.state.ia.us'gmms/.

105.5(3) If registration information changes, the person
shall notify the department in writing or electronically of the
changes within ten working days.

105.5(4) Registration fees are nonrefundable.

481—105.6(99B) Registration of registered amusement
devices. Each owner of an amusement device subject to reg-
istration by the department pursuant to lowa Code section
99B.10 as amended by 2003 lowa Acts, chapter 147, section
1(4), shall obtain a registration. A registration issued pur-
suant to lowa Code chapter 99B is required to offer aregis-
tered amusement device for use. Upon the transfer of owner-
ship of aregistered amusement device, the new owner shall
obtain a new registration for the registered amusement de-
vice.

105.6(1) Each owner of an amusement device subject to
the registration requirements imposed by this chapter shall
register the device before it is made available for operation.
Each new owner isrequired to obtain a new registration for
the registered amusement device immediately upon taking
possession of the registered amusement device.

105.6(2) Upon receipt of an application and afee of $25
for each registered amusement device, the department shall
issue an annual registration tag, which shall be valid for ape-
riod of one year from the date of issuance.

Application forms are available from the Department of
Inspections and Appeals, Social and Charitable Gambling
Unit, Lucas State Office Building, Des Moines, lowa 50319-
0083. The application form shall contain all information re-
quired by the department.

Applicants may also apply electronically for registration
tags at the following Web site: https.//www.egov.state.ia.us/

gmms/.

FILED 1199

Theregistration tag shall be prominently displayed on the
front of the registered amusement device in such manner as
to be clearly visible to the general public.

Any changes to the information provided on the applica-
tion, including but not limited to changesin ownership, regis-
tered amusement device location, and the cessation of busi-
nessin this state, shall be reported to the department in writ-
ing or eectronically within ten working days.

Registration fees are nonrefundabl e.

105.6(3) A registered amusement device must be ob-
tained from a registered amusement device manufacturer, a
registered amusement device manufacturer’s representative
or a registered amusement device distributor that is regis-
tered with the department pursuant to 2003 lowa Acts, chap-
ter 147, section 2, and this chapter. The owner of the regis-
tered amusement device shall exercise due diligence in en-
suring that the amusement device is compliant with these
rules and all laws governing such devices. Upon request by
the department or the department’s designee, manufacturers,
manufacturers’ representatives, and distributors registered
with the department shall be required to permit inspection of
any amusement device and shall make available for inspec-
tion al records, documents, and agreements pertaining to the
amusement device. Upon request by the department or the
department’s designee, any owner of aregistered device shall
be required to permit an inspection of the registered device
and shall make available for inspection al records, docu-
ments, and agreements pertaining to the amusement device.

105.6(4) A charitable organization shall not permit or of-
fer for use more than four registered amusement devices at
any single premises. All other persons shall not permit or of-
fer for use more than two registered amusement devices at
any single premises.

481—105.7(99B) Violations. Failure to comply with the
limitations imposed on the use and possession of registered
amusement devicesin lowa Code chapter 99B as amended by
2003 lowa Acts, chapter 147, may result in the following:

1. Conviction for illegal gambling may result under the
provisions of lowa Code chapter 725.

2. Suspension or revocation of awine or beer permit or
of aliquor license may result under the provisions of lowa
Code chapter 123.

3. Property may be forfeited under the provisions of
lowa Code chapter 809.

4. Violation of any laws pertaining to gambling may re-
sult in revocation of aregistration.

5. The department may revoke aregistration or refuse to
issue aregistration for cause.

6. A registration may be revoked if the registrant or
agent of the registrant violates or permits aviolation of lowa
Code chapter 99B as amended by 2003 lowa Acts, chapter
147.

7. A registration may be revoked upon the violation of
any rule adopted by the department under this chapter.

8. A registration may be revoked if the registrant or an
agent of the registrant engages in any act or omission that
would have permitted the department to refuse to issue areg-
istration under lowa Code chapter 99B as amended by 2003
lowa Acts, chapter 147.

9. The registration of a registered amusement device
may be revoked upon evidence of noncompliance with any
laws or rules governing such devices.

The period for revocation or refusal to issue or both shall
not exceed two years.
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481—105.8(10A,99B) Appeal rights. Decisonsto refuseto
issue aregistration or to revoke aregistration by the depart-
ment may be appealed in accordance with the procedures set
out in 481—Chapter 10. Therefusa to issue aregistration or
the notice of revocation shall be in writing and state the spe-
cific grounds for the action. When an appeal is received, the
status of the registration is governed by the following stan-
dards:

105.8(1) No registration will be issued when a new ap-
plication is denied.

105.8(2) A previously issued registration remains effec-
tive until afinal agency decision isissued.

These rules are intended to implement 1owa Code chapter
99B and 2003 lowa Acts, chapter 147.

[Filed 12/17/03, effective 2/11/04]
[Published 1/7/04]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 1/7/04.

ARC 3095B

|OWA PUBLIC EMPLOYEES
RETIREMENT SYSTEM[495]

Adopted and Filed

Pursuant to the authority of lowa Code section 97B.4 and
2003 lowa Acts, chapter 145, section 170, the lowa Public
Employees Retirement System (IPERS) hereby amends
581—Chapter 21, “lowa Public Employees Retirement Sys-
tem”; rescinds 581—Chapter 22, “Federal Socia Security”;
and adopts the following: 495—Chapter 1, “ Organization,”
Chapter 2, “Investment Board,” Chapter 3, “Benefits Advi-
sory Committee,” Chapter 17, “Public Records and Fair In-
formation Practices,” Chapter 19, “Declaratory Orders,”
Chapter 22, “Federal Social Security,” Chapter 26, “ Appeals
and Contested Cases—Proceedings,” Chapter 30, “Petitions
for Rule Making,” Chapter 31, “Agency Procedure for Rule
Making,” Chapter 32, “Qualified Benefits Arrangement,”
and Chapter 33, “Uniform Rules for Waivers,” lowa Admin-
istrative Code.

These amendments create a new chapter structure for
IPERS administrative rules pursuant to action by the General
Assembly in 2003. During the next year IPERS intends to
review, rewrite as necessary, and move the administrative
rules that are currently found in 581—Chapter 21 into [495].

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on November 12, 2003, as ARC
2926B.

A public hearing was held on December 2, 2003. No one
attended the public hearing and no written comments were
received. These amendmentsareidentical to those published
under Notice.

These amendments were prepared after consultation with
the IPERS legal, benefits, investments and operationa units
and the members of the Investment Board and the Benefits
Advisory Committee.

There are no waiver provisions included in the new rules
other than those specifically identified in Chapter 33.

These amendments are intended to implement lowa Code
chapter 97B as amended by 2003 lowa Acts, chapter 145,
sections 170 to 181.

These amendments will become effective February 11,
2004.
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EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [rescind 581—21.1, 21.9, 21.32, 21.33,
Ch 22; adopt 495—Chs 1 t0 3, 17, 19, 22, 26, and 30to 33] is
being omitted. These amendments areidentical to those pub-
lished under Notice as ARC 2926B, IAB 11/12/03.

[Filed 12/17/03, effective 2/11/04]
[Published 1/7/04]

[For replacement pages for IAC, see IAC Supplement
1/7/04.]

ARC 3091B

NATURAL RESOURCE
COMM I SSION[571]

Adopted and Filed

Pursuant to the authority of lowa Code section
455A.19(1), the Natura Resource Commission hereby
amends Chapter 33, “Resource Enhancement and Protection
Program: County, City, and Private Open Spaces Grant Pro-
grams,” lowa Administrative Code.

The Department is adopting a new rule establishing a pub-
lic communications component for projects receiving fund-
ing through lowa's Resource Enhancement and Protection
(REAP) Program. The purposes of the public communica-
tions component are to increase awareness of the availability
of new public resources and increase awareness of the im-
pacts of REAP projectsin local communities. Additionaly,
references to the state conservation and outdoor recreation
plan are added. The conservation and outdoor recreation
plan is updated periodically and is therefore more appropri-
ate for the evaluation of projects seeking REAP funding.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on October 29, 2003, as ARC 2911B.
No comments were received during the comment period or at
the public hearing held November 19, 2003. Minor changes
were made in Items 3, 5 and 7 to restore consideration of the
open spaces plan in grant requests.

These amendments are intended to implement lowa Code
sections 455A.15 through 455A.21.

These amendments will become effective February 11,
2004.

The following amendments are adopted.

ITEM 1. Amend subrule 33.5(1) asfollows:

33.5(1) Any project submitted from a city or county for
grant consideration or for the private cost-sharing program
must first have been reviewed and commented on by the
county resource enhancement committee from the county in
which the project islocated. Application must include docu-
mentation of that review and a summary of any comments
made by the committee.

ITEM 2. Amend 571—Chapter 33 by adopting the fol-
lowing new rule:

571—33.22(455A) Public communications. Grant recipi-
ents shall participate in public communications activities to
inform the public of the REAP program and of their particular
project. The project will not be considered successfully com-
pleted, for purposes of 571—33.15(455A), until evidenceis
provided to the department REAP coordinator that the fol-



IAB 1/7/04

NATURAL RESOURCE COMMISSION[571](cont’d)

lowing requirements have been met. The remaining 10 per-
cent payment of the grant total will not be issued until such
evidence has been provided. Evidence includes but is not
limited to photographs showing sign placement, newspaper
or magazine clippings, printed brochures or fliers available to
the public, exhibits for public display and other related mate-
rials. Information gathered from site inspections by the de-
partment may also be considered acceptable evidence.

33.22(1) Signs. Grant recipients are required to adequate-
ly display the 12-inch by 12-inch REAP signs, provided by
the department at no charge, on project locations where ap-
propriate so that users of the project can readily see that
REAP is at least partidly responsible for the project. The
REAP signswill be maintained and replaced as necessary as
long as the department has signs available.

33.22(2) Dedication ceremony. Grant recipients shall
hold a public meeting or event to dedicate the project. Infor-
mation provided during the event shall include information
in regard to the REAP program and its role in supporting the
project. This information shall aso be provided to local
news mediaby use of anewsrelease. Local and state €l ected
officials shall be invited to attend and participate.

33.22(3) Grantsinclude public communications plan. A
description of the public communications plan shall be in-
cluded in every project submitted as a grant request. Grant
recipients shall carry out the plan if their project is funded.

ITEM 3. Amend subrule 33.30(4), paragraph “f,” as fol-
lows:

f. Relationship to lowa-open-spaces-plan-or the lowa
statewide comprehensive outdoor recreation plan {3), lowa
open spaces protection plan and other current and relevant
state, regional and local plans. (4)

ITEM 4. Amend subrule 33.30(4) by rescinding para-
graph “g” and adopting the following new paragraph in
lieu thereof:

g. Quality of public communications plan. (1)

ITEm 5. Amend subrule 33.40(5), introductory para-
graph and numbered paragraphs“1” to“7,” asfollows:

33.40(5) Ciriteria for project evaluation. Criteria and
weight factors to be used in scoring projects shall include, but
are not limited to, the following:

1 a Quality of site or project, or both. (3)

2 b.Direct recreation recreational benefits. (2)

3 c.Loca need. (2)

-4 d.Number of people benefited. (2)

6 e Relationship to lowa open-space-protection-pro-
gram-(3) state comprehensive outdoor recreation plan, lowa
open spaces protection plan and other current and relevant
state, regional and local plans. (4)

7 . Environmental benefits. (2)

0.  Quality of public communications plan. (1)

ITEM 6. Amend subrule 33.50(4) asfollows:

33.50(4) Project review and selection committee. The di-
rector shall appoint acommittee to review and score projects.
The committee shall include the following: three persons
representing the private sector selected from apool of poten-
tial names as submitted by the various private eligible

groups adm| nlstrator of the temgand-ﬁemgpy—dMsenef

conservau on
and recreation division of the department, or the administra-
tor’s designee; and the bureau chiefs of the department’s for-
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estry bureau and parks and preserves bureau or their desig-
nees. The committee shall elect its own chairperson fromits
members. The director shall request alist of candidates for
the private sector members from groups eligible to partici-
pate in this program.

The committee will report to the director the order in
which proposed projects were ranked using criteria as speci-
fied in 33.50(5).

ITEM 7. Amend subrule 33.50(5) asfollows:
33.50(5) Criteria. Thefollowing crlterlaand thelr respec-
tive weights as W

shaII be used by the comm|ttee along
with other criteriawhich are determined by the committee to
be relevant.

1 a Levd of significance. (3)

2 b.Resource representation. (3)

3 c.Levd of threat. (3)

4 d.Relationship to existing public land. (3)

e Relationship to state comprehensive outdoor recre-
ation plan, lowa open spaces protection plan and other cur-
rent and relevant state, regional and local plans. (3)

5 f. Rare or unique species or communities. (2)

6 g.Public benefits. (2)

7 h. Tourism and economic devel opment potential. (1)

8 i. Geographic distribution. (1)

9 j. Multiple use potential. (1)

10 k. Available funds relative to project costs. (1)

l. Quality of public communications plan. (1)

[Filed 12/17/03, effective 2/11/04]
[Published 1/7/04]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 1/7/04.

ARC 3070B

PROFESSIONAL LICENSURE
DIVISION[645]

Adopted and Filed

Pursuant to the authority of 1owa Code section 147.76, the
Board of Behaviora Science Examiners hereby amends
Chapter 30, “Administrative and Regulatory Authority for
the Board of Behavioral Science Examiners,” and Chapter
31, “Licensure of Marital and Family Therapists and Mental
Health Counselors’; rescinds Chapter 33, “Discipline for
Marital and Family Therapists and Mental Health Counsal-
ors,” and adopts a new Chapter 33 with the same title; and
amends Chapter 34, “Fees,” lowa Administrative Code.

These amendments adopt new subrules for the conduct of
persons who attend public meetings, adopt criteria for ob-
taining a duplicate or reissued license, adopt requirements
for renewa of alicense to practice marital and family therapy
or mental health counseling, and amend requirements for no-
tifying the Board of name and address changes. These
amendments also adopt a new discipline chapter and modify
qualifications for a supervisor acting as an alternate supervi-
Ssor.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on October 15, 2003, as ARC 2859B.
A public hearing was held on November 5, 2003, from 9 to
10 am. in the Fifth Floor Board Conference Room, Lucas
State Office Building. No public comments were received
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during the public comment period; however, an assistant at-
torney general noted that, to be consistent with lowa Code,
subrule 31.10(4) should specify that the activities have to be
within the licensee’s scope of practice and employment re-
sponsibilities and that the obligation of being amandatory re-
porter applies anytime within those parameters. The Board
asked that in subparagraph 31.5(2)“b”(3) the words “pos-
sesses qualifications equivalent to a licensed marital and
family therapist” not be deleted and that the word “or” bein-
serted after the word “therapist.”

The following changes have been made to the amend-
ments published under Notice:

In subparagraph 31.5(2)“b"(3), the words “possesses
qualifications equivalent to a licensed marital and family
therapist or” wereincluded. The subparagraph now reads as
follows:

“(3) Bean dternate supervisor who possesses qualifica
tions equivalent to alicensed marital and family therapist or
satisfies the criteriafor clinical membership of the American
Association of Marriage and Family Therapy (AAMFT).
Proposed alternate supervisors must submit an alternate su-
pervision request form;”

In subrule 31.10(4), paragraphs “a,” “b” and “c,” wording
was added to conform to statutory descriptions of when the
practitioner is a mandatory reporter, and the word “regularly”
was removed to be consistent with lowa Code. Paragraphs
31.10(4)“a" to “c” now read as follows:

“a. A licensee who, in the scope of professional practice
or in the licensee's employment responsibilities, examines,
attends, counsels or treats children in lowa shall indicate on
the renewal application completion of two hours of training
in child abuse identification and reporting in the previous
five years or condition(s) for waiver of this requirement as
identified in paragraph ‘e.’

“b. A licensee who, in the course of employment, ex-
amines, attends, counsels or treats adultsin lowa shall indi-
cate on the renewal application completion of two hours of
training in dependent adult abuse identification and reporting
in the previous five years or condition(s) for waiver of this
requirement as identified in paragraph ‘e.’

“c. A licensee who, in the scope of professiona practice
or in the course of employment, examines, attends, counsels
or treats both adults and children in lowa shdl indicate on the
renewal application completion of training in abuse identifi-
cation and reporting for dependent adults and children in the
previous five years or condition(s) for waiver of this require-
ment as identified in paragraph ‘e.’

“Training may be completed through separate courses as
identified in paragraphs ‘@ and ‘b’ or in one combined two-
hour course that includes curricula for identifying and report-
ing child abuse and dependent adult abuse. The course shall
be a curriculum approved by the lowa department of public
health abuse education review panel.”

These amendments were adopted by the Board of Behav-
ioral Science Examiners on December 12, 2003.

These amendments will become effective February 11,
2004.

These amendments are intended to implement lowa Code
chapters 21, 147, 154D and 272C.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [30.4, 30.6, Ch 30 impl. clause, 31.5,
31.10, 31.13to 31.15, Ch 33, 34.1] isbeing omitted. With the
exception of the changes noted above, these amendments are

IAB 1/7/04

identical to those published under Notice as ARC 2859B,
IAB 10/15/03.

[Filed 12/12/03, effective 2/11/04]
[Published 1/7/04]

[For replacement pages for IAC, see IAC Supplement
1/7/04.]

ARC 3097B

TRANSPORTATION
DEPARTMENT[761]

Adopted and Filed

Pursuant to the authority of lowa Code sections 307.10,
307.12 and 328.12, the Department of Transportation, on De-
cember 17, 2003, adopted amendments to Chapter 700,
“Aeronautics Administration,” Chapter 710, “Airport Im-
provement Program,” Chapter 715, “Commercial Air Ser-
vice Marketing Program,” Chapter 716, “Commercial Air
Service Airport Infrastructure Program,” and Chapter 720,
“lowa Airport Registration,” lowa Administrative Code.

Notice of Intended Action for these amendments was pub-
lished in the November 12, 2003, lowa Administrative Bulle-
tinas ARC 2914B.

Amendments to these chapters were identified as a result
of reviews conducted in accordance with Executive Order
Number 8. Items1, 2, 5, and 12 update the office name, ad-
dress and telephone number and add references to the Web
site. Item 3 changes the preapplication deadline for the fed-
eral program to the due date requested by the Office of Avi-
ation. Thiswill allow enough time for federal approval prior
to the start of the federal fiscal year. Item 4 changes the dead-
line for the state program to the date specified in the applica
tion in order to alow time for inclusion in the annual accom-
plishment program. Items 6 and 7 remove language that is
unnecessarily specific. Item 7 also adds anew subrule identi-
fying that equipment purchases are an ineligible project ac-
tivity. Items8 and 17 update the office name. Item 9 rescinds
arequirement that is unnecessarily restrictive at the applica-
tion stage. Item 10 changesthetitle of Chapter 716. Item 11
updates the purpose to match the new title of the chapter and
is updated to reflect the source of funds. Items 13 and
14 create consistency between other administrative rules
regarding aviation. Item 15 adds a new subrule to add a
maintenance-related facility as an eligible project. Item 16
removes unnecessary language and creates consistency be-
tween other administrative rulesregarding aviation. Item 18
removes language that is placed in the contract agreement.
Item 19 updates the implementation clause for Chapter 716.
Items 20 and 23 clarify that Form 300025 is an lowa form
and identifies the office to which the form should be sent.
Item 21 clarifies the registration procedure. Item 22 adds
language to clarify that FAA inspections of airports certified
under 14 CFR Part 139 are accepted in lieu of state inspec-
tions. Items 24 and 25 update references to FAA circulars
that set out safety standards to reflect the most current edi-
tions.

These rules do not provide for waivers. Any person who
believes that the person’s circumstances meet the statutory
criteriafor awaiver may petition the Department for awaiver
under 761—Chapter 11.

These amendments are identical to those published under
Notice of Intended Action.
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These amendments are intended to implement lowa Code
chapters 328, 329 and 330.

These amendments will become effective February 11,
2004,

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [amendments to Chs 700, 710, 715, 716,
and 720] isbeing omitted. These amendments are identical to
those published under Notice as ARC 2914B, |AB 11/12/03.

[Filed 12/17/03, effective 2/11/04]
[Published 1/7/04]

[For replacement pages for IAC, see IAC Supplement
1/7/04.]

ARC 3096B

TRANSPORTATION
DEPARTMENT[761]

Adopted and Filed

Pursuant to the authority of lowa Code sections 307.10
and 307.12, the Department of Transportation, on December
17, 2003, rescinded Chapter 718, “General Aviation Hangar
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Revolving Loan Fund,” lowa Administrative Code.

Notice of Intended Action for this amendment was pub-
lished in the November 12, 2003, lowa Administrative Bulle-
tinas ARC 2913B.

2003 lowa Acts, chapter 8, section 7, repealed lowa Code
section 330.2 that established the Aviation Hangar Revolving
Loan Fund. Therefore, this chapter is no longer needed.

This amendment is identical to the one published under
Notice of Intended Action.

This amendment is intended to implement lowa Code
chapter 330.

This amendment will become effective February 11, 2004.

Rule-making action:

Rescind and reserve 761—Chapter 718.

[Filed 12/17/03, effective 2/11/04]
[Published 1/7/04]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 1/7/04.
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